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The PRESIDENT (The Hon. L. C. Diver)
took the Chair at 430 p.m. and read
prayers,

QUESTIONS ON NOTICE
KUNUNUREA SWIMMING POOL
£stimated Cost and Government’s Share
1. The Hon, H. C. STRICKLAND asked

the Minister for Mines:

{1} What is the estimated cost of the
swimminz pool! to be constructed
at Kununurra?

What proportion of the cost is to
be met by the Government?

To which fund is the cost to he
charged?

(2)

3
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The Hon. A. F. GRIFFITH replied:

(1) to (3) The construction of a swim-
ming pocl at Kununurra is only
under consideration by the local
community. No definite proposals
have been submitted.

RAILWAY MAINTENANCE
WORKSHOP

Establishment at Coolgardie
2. The Hon. J. J. GARRIGAN asked the
Minister for Mines:

When the standard gauge railway
is completed, is it the intention
to establish a maintenance work-
shop at Coolgardie to service the
small diesel locomotives used on
the Esperance line?

The Hon. A. F. GRIFFITH replied:

The establishment of a mainten-
ance workshop at Coolgardie is
not envisaged under present plan-
ning.

BILLS (2): THIRD READING

1. Public Moneys Investment Bill.

2. Fisheries Act Amendment Bill.

Bills read a third time, on motions
hy The Hon. L. A. Logan (Minister
for Local Government), and passed.

MEDICAL ACT AMENDMENT BILL
Second Reading

THE HON, L. A. LOGAN Midland—

Minister for Local Government) [4.37
pm.l: I mave—
That the Bill be now read a second
time.

The Medical Board and members of the
profession often wish skilled medical prac-
titioners, who are visiting the Siate, to
make their services available in a lectur-
ing and demonstrative capacity. There is,
however, no provision for members of the
medical profession—and at times quite
eminent members of the profession visit
t{le State—to obfain temporary registra-
tion,

The absence of such a provision places
this State at a distinet disadvantage,
and prevents unregistered practitioners
from demonstrating; consequently their
services may be availed of for lectur-
ing only, with the result that the science of
medicine is disadvantaged in Western Aus-
tralia. The position is, of eourse, brought
about by the lack of recipracity of registra-
tion between countries.

The amendment to the parent Act, as set
out in clause 2, is directed towards over-
coming this difficulty. Its passing would
resolve the problem of medical practi-
tioners invited to come here, and those
coming to reside temporarily in our midst.
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This Bill provides for reciprocal arrange-
ments similar to those already existing in
most of the other States of Australia.

The passing of the Bill will permit
acceptable persons with qualifications ap-
proved by the board, who desire to engage
in teaching or research in medicine or
surgery under the direction and control of
a teaching or research institution, to be
registered for such work.

Registration as a medical practitioner
under the Medical Act will be subject, in
respect of these persons, to an intention
to make this work a sole professional occu-
pation. The registration would be for the
period of appointment or engagement, and
its issuance subject to the discretion and
approval of the Minister. The Minister
would be empowered to give such approval
if he considered it to he desirable in the
interests of the community of the State.

A teaching or research institution is de-
fined in the second paragraph on page 32
of the Bill as—

Any university, college or school of
‘medicine or surgery, research institute,
hospital, clini¢ or other like institution
which is engaged in this State in
teaching or research in medicine or
surgery and which 1s approved by the
board.

I emphasise that the registration is for
teaching and research, and not for practis-
ing, The provisions of this measure could
be applied to a scholarship holder, for in-
stance, visiting here to expand his know-
ledge in a certain direction in which he
has a special skill or particular qualifica-
tion, or a bent in some other direction.
This amendment would permit his demon-
strating while here for the benefit of local
practitioners or for pursuing research for
the general benefit of the profession.

The second amendment arises from a
conference of Medical Board representa-
tives held in Canberra earlier in the year.
It was suggested at this conference that
States legislate for the registration of
armed services and Commonwealth medical
officers, whose appointments often neces-
sitate the crossing of State borders. These
medical officers at present become liable
for the remewal of registration fees and
annual practising fees upon entering each
new State. The board considers this dupli-
cation, etc., of fees is not warranted, and
the amendment which appears under new
paragraph (c) of subsection (2) of sec-
tion 11, is introduced to cbviate the need
to charge such fees.

The amendment consequently provides
in respect of these persons that the Min-
ister may, in his discretion, effect registra-
tion without the payment of any practis-
ing fee during such time as the member
of the profession continues to fulfil the
requirements of his appointment as a
Commonwealth medical officer or a medical
officer of the armed services.

Debate adjourned until Tuesday, the 24th
October, on motion by The Hon. J. G.
Hislop.

[COUNCIL.]

ENTERTAINMENTS TAX AND
ASSESSMENT ACTS REPEAL
BILL

Second Reading

THE HON. A. F. GRIFFITH (Suburban
—Minister for Mines) {442 pm.: I
moyve—

That the Bill be now read a second
time.

I desire to state that the purpose of the
Bill is to do away with the entertainments
tax. As members will know, the parent
Act was introduced in 1925, and continued
in force as effective State legislation until
the formulation of the Commonwealth
scheme with respect {o income tax, usually
referred to as the uniform tax scheme,
and later to be extended to include enter-
tainments tax.

With the passing of Act No. 4 of 1942,
the provisions of the relevant sections of
the Entertainments Tax Act of 1925, and
its subsequent amendments, were deemed
to have been suspended from the 1st
October, 1942, and the period of extension
persisted until the Commonwealth abol-
ished the tax as a Federal measure in 1953.
The abolition of the Commonwealth legis-
lation permitted the States ta reintro-
duce entertainments tax without pre-
judicing their rights to income tax
reimbursement. Since that time, enter-
tainments in New South Wales, Queens-
land, and South Australia have been
tax-free.

Western Australia, together with Vic-
toria and Tasmania, continued entertain-
ments tax collections under State statute,
but when the tax was reimposed here,
certain concessions not granted under the
Federal law were made in respect of “live
shows.” Suech entertainments provided a
high measure of employment to artists and
musicians, and the concessions were ex-
tefnded under the provisions of Act No. 14
of 1956.

Further amendments were passed by
Parliament in 18569. These were introduced
to reduce the incidence of the tax, and also
to grant full exemption in respect of “live
shows,” and all entertainments where the
proceeds were being raised for the benefit
of publi¢c, philanthropie, religious, or
charitable purposes.

The main reason why this measure has
been brought to Parliament lies in the
acute difficulties—one might almost say the
hazardous conditions-—existing at present
in the cinema industry, resulting from the
steep decline in attendances. Admissions
have declined from a figure of 8,976,000
during the year ended the 30th June, 195%,
to 6,217,000 during the last financial year
ended the 30th June, 1961. It is considered
that a main coniributory factor in this
decline has heen the advent of television;
and there are also the free shows at many
of our suburban hotels.
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Measures were taken in July, 1360, to
alleviate the position in the cinema indus-
try, to the extent of refunding to pro-
prietors of picture theatres all tax collee-
tions which did not exceed £20 per week.
Where tax collections exceeded £20 per
week, then a refund of this amount was
granted. The maximum refund was raised
to £30 per week last January. The effect
of these refunds was to give an exemption
from entertainments tax to proprietors of
the smaller picture theatres, and to reduce
the incidence of the tax in respect of the
larger theatres.

Mention is sometimes made when ex-
plaining Bills being introduced into this
Chamber that this State is following a lead
given by other States. It is accordingly of
interest to record that in both the States of
Victoria and Tasmania our example has
been followed in respect of entertainments
tax refunds, the schemes adopted in those
States being very similar to that initiated
in Western Australia.

Members will appreciate that the field
for the collection of entertainments tax in
this State has become severely limited. It
is levied mow only in respect of picture
theatres, horse-racing, dancing, and pro-
fessional sport. Collections from these
sources during the last financial year
amounted to £139,000, of which £99,000
was paid by picture theatre patrons—this
being the net figure after deducting re-
funds. Horse-racing contributed £22,000;
dances £16000; and professional sport
£2,000.

It has been estimated that the cost to
Consolidated Revenue would approximate
£70,000 if all entertainments tax were
abolished as from the 1st January next.
The intention of this Bill is to give effect
to the abolition of the tax as from that
date. Reference was made to this when
the State Budget was introduced a few
nights ago in another place, and I am
advised that allowance has been made in
the Budget accordingly.

The object of the Bill is very clearly set
out in its brief provisions—specifically
contained in clause 3—which repeal the
Entertainments Tax Assessment Act of
1925-59 and the Entertainments Tax Act
of 1925-59.

Dcbate adjourned, on motion by The
Hon. J. D. Teahan.

IRON ORE (SCOTT RIVER)
AGREEMENT BILL
Second Reading

THE HON. A F, GRI]"FITH (Suburban

—Minister for Mines? {448 pm.l: T
move—
That the Bill be now read a second
time.

The purpose of this Bill is to ratify an
agreement dated the 9th March, 1961,
reached between the State, the firm known
as Mineral Mining and Exports (W.A)D
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Pty. Ltd., and Heine Bropthers (Austra-
lasia) Pty. Ltd. The explanation that will
follow, to detail to memhers what the
agreement between the State and the
other parties means, is, of necessity, quite
a lengthy one.

The main company to the transaction
is Mineral Mining and Exports (W.A.) Pty.
Ltd. with Heine Brothers (Australasia)
Pty. Ltd. as party to the agreement as a
guarantor. The guarantor is obligated to
the extent defined in clause 30 of the
agreement. This clause provides “that the
Company shall duly perform all the cove-
nants, agreements and conditions on its
part contained in the within agreement
to be performed up to the notice date.”
The agreement which provides for the
proving of deposits of low grade iron ore,
the upgrading of such ore and the estab-
lishment of satisfactory markets for the
processed ore, is drawn up in two distinet
parts,

The first part makes provision for the
proving and processing, and the second
part for the shipping and marketing of
the processed product. I mention these
facts as they have an important bearing
upon the notice date. Upon completion by
the company of its obligations in connec-
tion with the first phase of the agreement,
the company is required to give detailed
notice to the Government. The State is
then obliged to examine the notice; and,
if satisfied, it shall pive notice accordingly
to the companhy. The date on which the
State gives this notice to the company is
known as the notice date for the purposes
of the agreement,

In this respect, the company is required
to give notice to the State by the 31st
December, 1962, or by a later date mutually
to be agreed upon, that it has performed
a specified number of obligations—

(1) Satisfled itself that the iron ore

areas contain iron ore of tonnages
and grades suitable for the com-
pany’s purposes under the agree-
ment.
Satisfied itself as to the best loca-
tion of the wharf-site and the
design and methods of consirue-
tion of the wharf and asscciated
wharf works, in accordance with
the advice and recommendation
of Maunsell and Partners, or other
reputable consaltants, in con-
sultation with the engineer of the
Public Works Department.

Decided upon the method of pro-
ducing processed iron ore from
the factory to be provided under
the terms of the agreement.
Arranged for all finance necessary
for the discharge of the com-
pany’s obligations.

Established its ability and willing-
ness to proceed with the discharge
of the company’s obligations under
the agreement.

(2)

3

)

(5
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The details required to accompany this
notice are set out in clause 4. Supporting
statements must be substantiated by proof.
It is of importance to note that if the
company does not give this notice by the
prescribed time, its rights cease and de-
termine.

The notice date is particularly signifi-
cant, because it indicates the termination
of the exploratory and organisational
period whether they be successful or
otherwise, It is on the decisions then
made that the operation of the second
stage depends. Consequently, the terms of
the agreement are drawn up in such a
manneyr as fo prevent the State being un-
reasonable in its attitude towards giving
notice to the company. There is an
obtigation on the State to act with reason-
able despatch. Should the company doubt
that the State is giving due attention and
due credit for its actions, as substantiated
in its notice to the Government, there is
provision for such doubts to be resolved
by arbitration.

It is widely known that the Government
{s anxious to give all encouragement pos-
sible, and has done so with a view to
ensuring the company’s successful pro-
cessing of low-grade ore which would
otherwise have little or no prospect of
export.

The company, for its part, deseirves the
highest praise. Its persistent investigation
of low-grade ore deposits and the develop-
ment of the project has cost a substantial
sum up to date, and when we consider that
this is a very speculative field for invest-
ment, its firm resolve to succeed is highly
commendakble.

The Government is particularly inter-
ested in the success of the venture for
several good reasons. In the first place,
this is seen as a means of establishing an
industiry for an area that has little or no
secondary industry. It could be a means
of obtaining in that part of the State
further good overseas shipping facilities
for other products as well. The success
ci the venture would necessarily increasc
the arnenities and services available in
the area to meet the needs of the increased
population which such development would
reauire.

The iron ore deposits are situated in
close proximity to the coast, and the
adjacent works site is located just a few
miles from the likely port site, as is also
the projected town site. Having examined
this area from the point of view »f in-
dustry which will be brought about by the
mining of the iron ore, and having exam-
ined the possible port site, I must poink
out that the locaticn of the depesit ic
rather unique. I only wish that more of
the mireral deposits in Western Austigtia
were not concealed by nature in out-of-
way places.

LCOUNCIL.]

Members will appreciate the importance
which these short distances indicate iIn
the cost of transport of both low-grade
and up-graded ores.

One of the important objects of the
agreement, as far as the company is con-
cerned, is the establishment of the com-
pany’s rights to mineral leases, works sites,
harbour facilities, and power, which are
necessary in order that it might sub-
stantiate its prospects of raising funds
and of interesting those with technical
know-how of this type of venture. Mem-
bers may be interested to know that the
company has already expended in excess
of £55,000 from its cash resources in the
course of exploratory work.

The cost of the ultimate project is
£10,000,000, with two main objectives—
firstly, the establishment by the 31st No-
vember, 1964, of a factory with a designed
capacity in production of not less than
250,000 tons of processed iron ore a year.
That stage is estimated to cost £5,500,000.

It may be beneficial to digress at this
stage in order that members may have a
better appreciation of what this processing
implies. The iron ore at Scott River will
probably contain somewhere between 35
per cent, and 42 per cent, of iron, as com-
pared with Koolyanobbing ore which is 62
per cent., approximately. The purpose of
the up-grading is to bring this low-grade
ore up to a figure within the 60-85 per
cent. hracket.

The second objective is for the extension
of the factory facilities to make provision
for a capacity to produce a total of not
less than 500,000 tons of processed iron ore
a year at a cost of not less than £10,000,000.
That figure includes the previous amount
of £5,500,000.

It 15 hoped that the ore may be up-
graded by mechanical means in substantial
quantities to a stage where its export would
be warranted. This would be of assistance
to the company in the financing and in-
stallation of the complex plant and equip-
ment required for producing proecessed iron
ote which has the better prospect for long-
term export contracts,

In the event of the company developing
a better process which will enable it to
establish a plant at a lower cost than
£6.500,000, it would be competent for the
Government to approve of the installation
of such n process upon being satisfied as
to the type of project to be established.

The necessity for this will be appreciated,
hecause by the time the intention of the
company on the type of plant to be in-
stalled is known, research might have
found a better method to treat the ore
than the best method bheing practised
today.

The royalty to be paid for the low-grade
ore will be 9d. per ton, and for higher-
grade ore, 1s.6d4. per ton. ‘This is con-
sidered gquite satisfaectory, bearing in mind
the limited value hitherto placed on low-
grade irgn ore in this category.
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Royalties will be subject to variation in
accordance with royalties payable or agreed
to be paid by steel manufacturers in West-
ern Australia, and are also subject to
arbitration in the event of dispute. TIf it
had not been for the enterprise of this
company, these iron ore deposits might
have continued to remain in a latent state.
I hasten to add that the project is as yet
in the planning stage, but I hope it will
reach the point of fruition.

The mining leases, provisions for which
are clearly set out in elause 5, form a very
important part of the agreement because
they are the basis of the industry. The
right to these leases is tied to the active
use of them in accordance with the agree-
ment. Provisions for the registration of
mineral claims within the temporary re-
serves, are clearly set out.

The obligation of the company to work
the leases is stated in clause 5 (8) ito the
effect that if, by the 31st December, 1967,
the company has not mined from the iron
ore areas and processed at the factory at
least 500,000 tons of iron ore in the pre-
ceding twelve months, the State may give
written notice of cancellation, and deter-
mine the mineral claims and the rights
and interests of the company in respect of
the iron ore areas and of the wharf site.

It will be appreciated, therefore, that
the company is tied not only by the time-
table but also by a volume of output, if
it is to preserve its rights under the
agreement.

There is a further provision which states
that if during any three consecutive years
after the year ending the 30th June, 1968,
the company fails to mine from the iron
ore areas and to process at the factory
at least an average of 500,000 tons of iron
ore a year, the State may give written
notice to the company of its intention to
cancel the agreement; and the rights of
the company in respect of the mineral
claims, the iron ore areas, and the wharf
site would be forfeited.

Agreement has been reached in respect
of these dates in order tc allow the com-
pany sufficient time to build, plan, and
hring into operation its wundertaking
designed for the maintenance of the
handling of the required tonnage.

Clause 25 provides the customary means
by which the Government may, in the
making of its decision regarding the serv-
ing of such notices, take into account cer-
tain specified delays.

The works site shown on Plan “A" will
cover approximately 867 acres of land.

The Hon. F. J. S. Wise: Will you be
tabling that plan?

The Hon. A. F. GRIFFITH: Yes; realis-
ing, of course, that the plans may not come
to this point of fruition when the House
is in session. They may be available when
the House is not in session, and they may
be seen at the appropriate time.
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This area will be made available free of
cost to the company as spon as the Gov-
ernment is satisfied that it is ready to
proceed with the project. There will be
a further area of approximately 50 acres
of Crown or other land, in reascnably
close proximity to Augusta and Flinders
Bay, made available to the industry for
consequential industrial development. This
particular area is that referred to in
clause 10.

It will be seen that the works site is on
the Scott River close to the deposits, and
the 50 acres of industrial area close to
the ssttiements of Augusta and Flinders
Bay. While the ordinary effluent which
one might expect from this type of pro-
duction does not present any problem, the
industry, because of its nature, could pro-
duce a dust nuisance were it located in
a town site. Accordingly, every endeavour
has heen made to guard against that
eventuality, as the works site is situated
from five to six miles from the residential
town of Augusia,

It is not intended that there will be any
heavy traffic of iron ore and processed
iron ore through the main town site; and
particular importance is placed on the
necessity for keeping the wharf site, in-
cluding the project, away from the
residential area, just as the works site will
be several miles away from the town site.
The methods which the company proposes
for mining will keep the actual dust within
the industry ifself down to the absolute
minimum, so far as the workmen are con-
cerned; and, furthermore, it is envisaged
that the main work force will live in the
vicinity of Augusta.

The wharf and harbour facilities will
constitute an important part of the
project. The company is to develop, at
its own cost, the wharf approaches and
related loading appliances suitable for
handling vessels of 20,000 tons, or greater,
on a basis of at least 10,000 tons loading
capacity a day, for the export of pro-
cessed iran ore.

The wharf would be operated as a private
wharf by the company, although it will
remain the property of the State, except
in respect of plant, eguipment, and re-
movable buildings. The company would
be responsible also for the maintenance of
the wharf site in good repair and condi-
tion during the currency of the agreement.

In the event of the company chogsing a
port site in a slightly different position to
that suitable to the QGovernment, the
ultimate decision would need to be
negotiated; and in making that decision,
the Minister would have some regard for
any unfair burden imposed on the com-
pany, bearing in mind that it would be an
economic waste to have a port with pro-
vision for bulk-handling facilities only
when it could service the surrounding
district with inward and outward general
cargoes,



1726

It will, accordingly, be appreciated that
the final decision in this matter rests with
the Minister, as this decision would most
likely be based on a decision by the Gov-
ernment to better service the distriet as
distinct from meeting the company’s re-
quirements under the agreement. In
effect, then, the provision is that we have
to have a suitable type of port which is to
be the result of consultation with the Pub-
lic Works Department engineers.

It will be the responsibility of the com-
pany as to how it arranges the finance,
and so on. The company has, in fact, to
demonstrate that it can do it. The com-
pany is left a free choice under the terms
bf clause 11 as to the means of transport
between the works site and the wharf site.

There is provision for the road trans-
port of char from Collie to the works site,
should the company so desire, and should
char be the fuel finally decided on. The
alternatives for fuel under consideration
are char produced from Collie coal, and
charcoal from forests within a reasonable
distance of the works site. The decision
naturally rests with the company.

There is provision for the company to be
given access to the required supplies of
firewood within a radius of 50 miles of
the works site for charcoal purposes—up
to 1,000,000 tons a vear of firewood at a
royalty to be agreed, but net exceeding Is.
per ton. That is subject to variation. The
company is obliged to draw supnplies of
firewood from private property to the
fullest extent possible. It is made clear
under subcelause (4) of clause 11 that the
company will not be entitled to cut or
obtain and use any timber of milling
quality, or which may be utilised for the
purpose of poles, piles, paper pulp, or fibre
board.

Only sueh wood as may be approved by
the Forests Depariment may be taken. In
other words, the company will not have
access to any timber which has another
commercial value. The arrangements
present definite advantages from the
forester’s point of view, in that it puts
to eccnomic use the waste timbers of the
forest.

As regards electricity, there are circum-
stances under which it would suit the State
Electricity Commission, particularly durins
the construetion phase, for the company to
supply its own power. The agreement
provides for the supply of power by the
State Electricity Commission to the works
site and to the wharf site, both during
construction, and in the operational stage.
The company, as indicated earlier, is en-
titled to generate its own power for its
own use, provided however, that, after
the State Electricity Commission has con-
structed its mains and is ready and willing
to supply. the comnany will not thereafter
generate or use its own power without the
consent of the commission,

[COUNCIL.]

There are suitable provisions in respect
of roads between the mining claims and
the works site, and between the works site
and the wharf site. Though the crossing of
the Blackwood River to service the wharf
site would not arise were the wharf to be
built inside the mouth of the river, &
crossing may be required for other pur-
poses. This is one of the matters which
will be negotiated by the company with
the Commissioner of Main Roads.

Needless to say, it is not the responsi-
bility of the Main Roads Department to
construct roads regardless, but only in ac-
cordance with f{raffic requirements. As
stated previously, road planning is based
on trying to by-pass the townsite with
heavy road transport from the warks, if
practicable. The keeping of the works site
away from Augusta and the heavy traffic
out of the town site will obviate a great
number of problems.

‘The State is not committed to any ex-
penditure until the certainty of the indus-
try has been established. The State will he
committed, when the need arises, for up
to 160 houses. Housing requirements be-
yond that number are to be left to the
discretion of the State, though it is not
expected that many more than that num-
ber would be required. The company ac-
cepts the responsibility for housing its
senior executives, employees who are not
married, and the company’s caretakers on
the works site.

The Government will make available,
fiee of charge, on a freehold basis, not
more than twenty blocks of a reasonahble
area of Crown or other land within or
near the townsite of Augusta for the pur-
pose of senior executive housing, and single
employees.

The houses provided by the State will be
leased to the company on a basis to recoup
the State its capital outlay over a period
of 30 years, the company being responsible
for all rates, maintenance, insurances, etc.
I, as Minister for Housing, am always
pleased to see that sort of an arrangement
included in an agreement. Letting will be
for a period of not less than 30 years, with
provision for renewal for periods of not
less than five years. The company will be
responsible for the management and con-
trol of these houses, including the callec~
tion of rents,

Though the Government is committed
ko the extent of 160 houses, the company
has agreed that it will use its best en-
deavours to arrange finance for its own
housing scheme, which the Government
would much prefer. It will be in the
Government’s interest to encourage the
company to arrange its own finance for
housing. The Government is prepared to
give the company, on a freehold basis, free
nf charge, Crown or other land not exceed-
ing 50 acres for the erection of housing
for married employees. To the extent to
which the State provides this land, the
State is relieved of its obligation for the
provision of housing.
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I desire to let members know a little of
the detall of progress made up to date.
Theough no official report has been made
to the Government by Maunsell & Part-
ners, under the terms of the agreement,
this firm has kept the Government advised
to the extent that either inside or outside
harhour facilities could be constructed.

The Government has received advice
from the company that an area within
60 miles radius of the proposed port has
been prospected, and iron ore occurrences
have been tested by scout drilling., An area
of approximately 20,000 acres of limonitic
iron ore has been selected as suitable for
processing at the proposed plant at Scott
River. The findings of four authorities
which have sampled and assessed the ore
reserves indicate the likelihood of there
being 35,000,000 tons of ore averaging 35
per cent. of acid-solubkle iron in g 2,500-
acre area adjacent to the proposed plant
site.

It is common knowledge, I think, that
fairly large trial samples of ore have been
shipped overseas to Germany, the United
Kingdom, and Japan. The company is
satisfied as to the adequacy of both salt
and fresh water available at the site of
the works. The ore occurs conveniently
in poor sandy country on which there is
very little timber, and cerfainly none of
commercial value. This is a Bill which I
commend wholeheartedly to the House.

I have stated, and repeat again, that we
all have reservations about the success of
this project because as yet it.has not heen
totally proved. However it is necessary to
ask Parliament to ratify this agreement;
and I feel sure that a project of this nature
can do nothing but receive the support of
members; and in giving their support they
will, I am certain, share the hopes the Gov-
ernment has for the success of this indus-
try in this part of the State.

Debate adjourned, on meotion by The
Hon. F. J. 8. Wise.

REGISTRATION OF BIRTHS,
PEATHS AND MARRIAGES BILL
Assembly’s Message
nIessage from the Assembly received and

read notifying that it had agreed to the
amendment made by the Counecil.

BILLS (4): RECEIPT AND FIRST
READING

i. State Housing Act Amendment Bill.

Bill received from the Assembly; and,
on motion by The Hon. A. P. Griffith
{Ministar for Houging), read a first
time.

3. Bulk Handling Act Amendment Bill.
Bill received from the Assembly; and,
on motion by The Hon. L. A. Logan
{Minister for Loca! Government),
read a first time.
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3. Railway &Standardisation Agreement
Bill.

4. Railways (Standard Gauge) Construe-
tion Bill.

RBills received irom the Assembiy; and,
on motions by The Hon., A. P.
Griffith (Minister for Mines), read
a first time.

WELFARE AND ASSISTANCE SILL
Second Reading

Debate resumed from the 19th October.

THE HON. R. F. HUTCHISON (Subur-
han) [6.18 pm.}; I rise to support the
Bill. Unfoertunately the notes I had pre-
pared for the second reading of this Bill
have been left in my room, but I would
like to get an assuwrance from the Minister
in regard to one point only. I would like
him to assure me that when a woman
with children, who owes the department
a sum of money, receives the total that is
due to her in a lump sum from her de-
faulting husband, the case will be presented
to a senioy officer before the department
decides to take out of this lump sum the
tnoney that she owes the department.

I have known ofi women who have been
placed in this position and, when the
money has been taken cut, they have been
left badly off. Because they have been
waiting for some weeks for the order to
take effect they have had to obtain money
from the department—in some cases quite
a few pounds are involved—and when this
money has been taken out of the lump sum
due, these women find that they have little
or nothing left. But in the meantime the
children have to be fed and clothed. Their
shoes wear out and other articles of cloth-
ing have to he purchased. ‘They might
wait for some weeks before the order takes
effect and during that time they might
have borrowed quite a large sum from the
department, even though the sum the de-
pariment allows will permit them to live
only in a frugal way, Of course, they can-
not expect anything else when they are
appealing for public money.

However, I would like an assurance from
the Minister that when these hardship
cases are being dealt with some senior
official will have to authorise the deduc-
tion of the amount due to the department
hefore effect is given to it. Some years
ago a woman who was in this position
approached me. She had received the
sum of £40. She had four children and
the department deducted from that sum
the amount she owed. This left her with
only about £10 or so—I am not sure of
the figure—and she said, “What can I do?
Where am I? I have to get a pair of shoes
and I have to do this, that, and the other
thing.” That is why I want to make sure
that these cases will receive every sym-
pathy when this legislation is passed.
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I quite agree that the department cannot
give public money away without a reason-
able chance of recovering it; but in the
cases I have in mind the amounts involved
are so small, because in almost every case
the department is dealing with near-
destitute people—women with children—
that I think some leniency in the direction
I have mentioned could be given. If there
is any sickness in the family it means
added expense; and a woman with a de-
faulting husband and a family to look
after is placed in a very awkward position.
I would like to see women like that pro-
tected to the utmost because of the hard-
ships they undergo. The Minister, when
introducing the Bill, said that in 1959-60
the department had advanced £270,992
and, although there was a prospect of
recovering only about £50,000, representing
18 per cent. of the total advanced; the
amount actually collected was only £25,000,
which meant that the recovery was less
than 10 per cent. of the total.

I agree that the department should be
able to recover money granted for funeral
expenses, and other expenses like that;
but I am concerned with these deserted
wives with children, and in those cases
I would not like to see them dealt with
on 4 sort of over-the-counter basis; I
would not like to see the man behind the
counter make the decision. I would like
the decision to be made either by the
Director of Child Welfare or some other
senior officer in the department. He could
make a thorough investigation into her
circumstances to ensure that she was
treated fairly.

The Bill is mainly for the recovery of
money expended by the department and
no-one with a fair mind would object to
that. It deals with recovery of burial
expenses and other forms of relief that
have been extended, and I cannot see any-
thing to quibble sbout with that. However.
I repeat: I would like the Minister to make
sure that in these hardship cases the de-
partment does not arbitrarily deduct the
money owing from the- lump sum pay-
ments; but that these cases will be dealt
with by a senior officer who, after
thoroughly investigating the cases will give
a decision. After all, people do not apply
to the department for money unless they
are suffering acute hardship. With those
few words I support the Bill, and I hope
the Minister will give me an answer to
my query when he replies to the debate.

THE HON. J. G. HISLOP (Metropoli-
tan) [5.26 p.m.1: This is a most interest-
ing Bill because it allows the department
to endeavour to recoup expenses which
have been incurred in assisting hardship
cases. Unfortunately I have not had the
length of time I would have liked in order
to make a complete study of the Bill as
well as its impact on the individuals coh-
cerned. However, there is one clause in
it which does give me a certain amount
of concern, shall I say, because of the im-
pact that it might have on the individual.

[COUNCIL.]

If members look at clause 19 on page
i1 they will find that where a person is
entitled to receive compensation or dam-
ages or the proceeds of a policy of insur-
ance, or life assurance, the Minister may
demand from the source from which it is to
come the ameunt which has already been
paid out by the department to the in-
dividual concerned. If the individusal is
receiving a fairly large sum, I see no objec-
tion to the Government’s asking for a full
refund of what has been given; but if
the individual is to g¢ on receiving from
the department the same help as has heen
given in the past, and she is going to
incur further expense, I think it would
do her perscnality muech more good if
she were lefi with that sum of money as
her own, and the money that is paid to
her by the department reduced in pro-
portion to what she received by way
of 2 lump sum. Simply to take away the
lump sum she received, because she
owes the money to the department, still
makes her completely dependent on the
department.

The Hon. R. F. Hutchison: That is my
point.

The Hon. J. G. HISLOP: 1t would have
a destructive effect on the psychology and
mind of the mother concerned. Any
woman who has a small bank account
behind her has a feeling of security which
she cannot otherwise get. If this in-
dividual has heen looking forward to the
time when she is to receive a sum of
money from her parents, or someone else,
in the hope that it will make life easier
for her, and she suddenly finds that the
money is taken away, because she is in
debi to the department through no fault
of her own, but through the fault of a
defaulting husband, it seems to me to be
particularly hard.

In this regard I looked at the Common-
wesalth regulations whereby, if an in-
dividua! has some assets, the amount of
pension paid by the department is reduced
according to the amount that the in-
dividual has. A person is allowed to have
a certain amount; and I wonder whether
the Minister could look at clause 19 again
to see whether some different approach
might ke made in regard to it,

If we look at this clause very carefully
we will find that an individual might obtain
a legacy from a father or mother: it might
he a small amount, but she could lese it
because the department requests that that
money should go to the department rather
than to her. I admit I have no{ had suffi-
cient time to go through the Bill as care-
fully as T would like to do, but it would
seem to me that if a person were to win
a lottery she could keep the money. That
appears to happen in more or less a num-
ber of instances.

For example, in the case of an age pen-
sioner who wins a lottery, any assistance
she might be receiving from the Common-
wealth Government ceases; but it is not
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necessary for her to return the money. One
must realise that the people concerned and
the children of the woman concerned will
be living, as the Minister has said, on the
necessities of life. It seems to me that it
would be a good deal better for the State
to forget it has a debt and to say to the
individual, “You can look after yourself,
or have a lesser amount ¢f help from the
State.”

We must look at these things not
so much from the money angle, but from
the angle of the effect on the individual.
I am sorry I do not know the Bill and its
impacts as completely as I would like to,
but this clause impressed me with its
effect on the human being, and I would

ask the Minister whether there is any
Jjustice in my claim.
THE HON. G. BENNETIS (South-

East) 15.32 p.m.]: I can see that each year
we will have a bigger struggle to keep the
Child Welfare Department going, because
there is no doubt that year by year we
will require more money for the dspart-
ment to meet its obligations, particularly
when one considers the number of separa-
tions, desertions and divorces that seem to
be ftaking place. The indications are that
these separations, etc., are on the increase.

I is not only the women who are
affected; many of the husbands are also
affected. Very often we find the women-
folk deserting their husbands, with the
result that the husbands have to find
somebody else to lcok after the children;
which, of course. is not an easy matter
these days. I have seen a lot of this
happening lately, and thezre is no doubt
the Child Weifare Department will have
a'hard job to keep going. It will certainly
require more money to pay its officers.

These separations and desertions are to
my mind generally the result of the parents
spending top much time drinking and
playing darts at hotels. Because of this
we find the children are left unattended
cutside the hotels, and the outcome is that
the family generally breaks up.

The Hon. F. R. H. Lavery: A very smali
percentage.

The Hon. G. BENNETTS: Not at all. I
have seen this happen in the hotels in
the country, and I know that a good deal
of it takes place. Qur child welfare ofii-
cers are busy people, but they are certainly
doing a good job. As Dr. Hislop men-
tioned, one provision of the Bill would

mzike the parents of a female wonder what

would be the best way to divide any esfate
they might have. If the estate were to be
left to, say, a deserted widow with child-
ren, and that money became available as a
result of her death, and the department
proposed to take that money, the parents
no doubt would feel that it would be better
to adjust the will in such a way that the
money would not be left to the widow:
and accordingly she would be deprived of
tke benefits.
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In my opinion it weould be better if the
department were to allow the person con-
cerned to have the money and let her
carry on from there on her own. It might
be as well to accept Dr. Hislop's sugges-
tion that the amount of relief be reduced
to enable the person to maintain a decent
standard of living. It is most difficult for
people who are at bedrock to meet ex-
penses incurred for clothing and other
commodities. I do not think there is much
difference between the price of footwear
for children and footwear for aduits.

The Minister appears to have some prob-
tem when it comes to recovering these
moneys. To my mind the Bill appears to
he all right with the exception of that
one prevision. I would ask the Minister
to inform me whether there is an increase
in the funds from year to year. From
what I can see in my area. the necessity
for this department is growing, and it wil
definitely need a lot more money if it is
to fulfil the function forr which it has been
established.

THE HON, L. A. LOGAN (Midland—
Minister for Child Welfare) [5.35 p.an.l:
First of all, may I remind members that
this Bill does not alter the set-up of the
Child Welfare Department or the payments
it makes. What has happened in the past
is that all the money paid out by the
department has beenh paid out without
authorisation. The purpose of the Bill is
to correct this anomaly and to make it
easier in certain circumstances for the de-
partment to recover money which it might
pay out.

I can sssure Mrs. Hutchison that any
money paid out to families will be dealt
with by szenior officers, in the event of the
maintenance of thase families coming
good; or if there happens to be a credit
balance in their favour, Quite apart from
the fact that the senior officers would deal
with the matter, if the person concerned
does not get satisfaction he or she always
has the right to approach the Minister.
As I have said before, the door to the
Minister's office is always open.

The Hon. R. P. Hutchison: Some people
do not know that,

The Hon. L. A. LOGAN: I have discussed
this matter with the department this
morning and I have an assurance that
cases such as those I have mentioned will
be dealt with by senior officers of the de-
partment.

The guestion raised by Dr. Hislop with
reference to clause 19 is one which was
included in the Bill, because very often we
are given an order by the person concerned
for a claim against their compensation, or
whatever the case may bhe. It could he a
third party claim, or a compensation eclaim.
Even though they might have given an
order against such claim, we do find that
by the time the money is paid out and the
claim happens to come good, our depart-
ment is often left out—everyhody else
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seems to get their cut but us. So the
purpose of this is more or less to tighten
up matters.

I think we can leave this in the hands
of the Child Welfare Department and de-
pend on its officers to temper their deci-
sions with mercy and justice. I have had
enough experience of the officers of that
depar_‘tment to know that they will err on
the side of consideration rather than show
a degree of toughness. At the same time,
however, we have a number of people who
do not deserve to be shown any mercy.

The Hon. H. C. Strickland: It is in the
hands of the Minister, as I see it.

The Hon, L. A. LOGAN: That is s0. 1
would point out that there are some mar-
ried people who are practically living on
the Child Welfare Department; and when
we know that a man and his wife and six
children can today earn £17 a week for
about four hours’ work, it will be seen just
how great the imbalance is; particularly
when we relate this to the worker who is
doing a 40-hour week and is receiving only
the basic wage.

The Hon. G, Bennetts: And he prepares
no taxation return.

The Hon. L. A, LOGAN: This does not
apply to the same extent to a family of
two or three, but it certainly does apply
to parents who have six children. I appre-
ciate the point raised by Mr. Bennetts in
regard to de facto husbands and wives
adding {o the responsibilities of the de-
partment. He also said that these re-
sponsibilities were increased by husbands
and wives who happened to desert. We
must realise, however, that as a State we
are penalised by the Grants Commission
because we are too generous. It will be
appreciaied that we are doing much better
in this State than any of the other States
in Australia. Mr. Clohessy of the depart-
ment who recently attended a meeting in
Adelaide went through all the ramifications
there, and from his report it can be seen
that the conditions here are far superior
to the set-up which exists in South Aus-
tralia.

There is, of course, always the case of
the husband who will shoot through, after
which the deserted wife approaches the
department and says that her husband has
shot through and asks for some assistance
because she has nothing to live on. Natur-
ally we give it to her, We would never let
anybody starve. While the husband has

been away for a month, however, I have

had reason to suspect that, in a number
of cases he has continued to pay his just
dues to his wife for housekeeping, ete.;
which of course means that the wife has
not only received this amount from her
husband, but has also lived off the de-
partment for that period.

We must not lose sight of the fact that
this is public money which we are making
available, and we must show some care in
its distribution. If it is possible for the

[COUNCIL.]

people to pay in certain circumstances then
I feel it is only right and proper that we
should see that this is done in the proper
manner; and I assure members that the
officers of the department will ftemper
their decisions with mercy and justice.
Those who know anything about the rami-
fications of the Child Welfare Department
will be aware that we are pretty liberal
in the assistance we give.

Very often, however, we find people
coming and saying that they have a claim
against third party insurance. Of course
we do naot know whether they have or not.
In any event these matters take as long
as two years to finalise on occasicn; and
during that period it is necessary for the
department to look after the family in
guestion; only to be informed by the third
party insurance trust at the end of that
time that no liability is admitted. The
State is seldom able to recover any of the
money it has expended on the family con-
cerned, and the amount is generally writ-
ten off as a bad debt. I have known one
such debt to be as large as £1,520—and
this in regard to one family. This assist-
ance has been given to the family in the
hope that over a period of time we might
be able to get the hushand hack to work
to enable him to pay his maintenance,

Invariably, however, just as we get him
hack to work he shoots through again and
changes his address; very often he leaves
the State. By the time we get the police
or the Child Welfare Department in other
States into action in an endeavour to
catch up with him we find that we have
spent more money and the chances of re-
covery are impossible; and because of this
we decide to write the amount off as a bad
debt. I write off amounts up to £1,500
which have been paid to assist families in
this State. I think members will appreciate
that by passing this legislation no embar-
rassment will be caused to any mother
with children.

I thank members for the interest they
have shown in this measure. The prablem
with which we are dealing is a human
oneg—one in which we all have to take an
interest. This Bill will simply make the
position ¢lear and will help the depart-
ment to do what it has been doing for a
long time.

Question put and passed.
Bill read a second t{ime.

In Commitlee

The Chairman of Committees (The Hon.
W. R. Hall) in the Chair; The Hon. L. A.
Logan (Minister for Child Welfare) in
charge of the Bill.

Clauses 1 to 7 put and passed,
Clause 8; Minister may make advances—

The Hen. F. R. H. LAVERY: Some con-
siderable time ago—maybe 18 months—an
investigation was carried out in regard
to 11 families who were receiving payments
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from the Commonwealth Social Services
as well as the State; and the head of one
of those families was receiving the maxi-
mutn, which gave him about £2 10s. per
week more than he received when he was
watering trees for the East Fremantle
Counecil. Because of this that man refused
to work again for the council. Mr.
Mather, who has now retired, was con-
cerned in this matter and he approached
the Federal authorities to see whether
way and means could be found whereby
the two departments could cover the situa-
tion, I was wendering whether the Minis-
ter could tell us the result of that inquiry.

The Hon. L. A. LOGAN: I do not know
the actual circumstances, but the Child
Welfare Department is in close contact
with the Commaonwealth Sccial Services
Department in the great majority of these
problems.

The Hon. F. R. H. LAVERY: Despite the
close contact which the Minister has
just mentioned, I think the Federal auth-
orities are getting away with something
they should not be. This State is paying
out money because the Federal authorities
have taken people off social services when
they have not submitted a report from the
six firms to which they have applied for
work over the period of a fortnight.

The Hon. L. A, LOGAN: I agree. In
certain circumstances 1 believe we are
paying cut money which should rightly
be paid by the Commonwealth. Through
the department, I submitted a case to the
Treasurer for submission to the Grants
Commission regarding this problem, be-
cause the Grants Commission was penalis-
ing this State to the extent of £200,000
per annum. 1 considered we should point
cut to the Grants Commission that we
were paying out money to cases which be-
fonged in the sphere of the Commonwealth.

The Grants Commission, in my opinion,
is wrong in stating that this State is above
the average States. In my view, we are
not above the average; the other States
are below the standard. We are only up
to a standard; but we have hard-headed
boys to battle against. I can assure the
honhourable member that these points have
all been raised with plenty of emphasis.

Clause put and passed.
Clauses 9 to 15 put and passed.

Clause 16: Application of moneys re-
covered by Minister—

The Hon, R. F, HUTCHISON: I am not
opposing this clause but I would like to
know whether it covers the points about

+Tainla T i
which I was gpeaking.

The Hon. L. A. Logan: Yes.

The Hon., R. F. HUTCHISON: That is
all I wanted fo know.

Clause put and passed.
Clauses 17 and I8 put and passed.
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Clause 19: Provision where person as-
sisted entitled to compensation, etc.—

The Hon. J. G. HISLOP: I would like to
thank the Minister for his explanation of
this clause. I agree with him that these
things do occur; but from my experience
of handling human beings I realise that
at times if a person who is literally down
and out has a feeling of substance, that
person can be elevated. On the other hand,
I also agree that if the Minister were in
all cases simply to say, “We will disregard
what has been given to you and you can
have this sum of money after we reduce
it by the amount of sustenance we have
given you from the department,” it could
be that within a week or so the whole of
the capital would be gone.

An individual with some assets develops
a sense of responsibility. Therefore, I
wonder whether in the future we could
consider the question of giving the Min-
ister the right to put such moneys as are
due into a trust account. I am not speak-
ing in regard to a woman with a husband,
I am speaking of & woman who has been
left alone with children. I would like to
see her given a feeling of some sense of
security. In a time of need the woman
could apply to the Minister to get some
money back from that trust account.

I would like the Minister to think this
over. If he allows this money to be re-
ceived by the individual, we as a Parlia-
ment can give him the right to put it into
a trust account, and the income would be
paid to the woman, and the amount paid
by the department lessened. However, if
a rainy day came along and this woman
wanted semething urgently, the amount in
trust could he reduced by the Minister to
meet the needs of the woman.

The Hon. L. A. LOGAN: This suggestion
appears to have some merif, particularly
with regard to some specific cases. 1
would like to say that even at the moment
we do not attempt to get back all of the
money unless circumstances warrant this
action being taken. Usually the depart-
ment only requires a percentage of the
money bhack.

The Hon. J. G. Hislop: Put it into a
trust account.

The Hon. L. A. LOGAN: We will follow
that up.

Clause put and passed.
Clauses 20 to 33 put and passed.
Firsi Schedule pui and passed,
Title put and passed.

Report

Bill reported without amendment, and
the report adopted.
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CRIMINAL CODE AMENDMENT
BILL

Second Reading
Debate resumed from the 17th October.

THE HON. J. G. HISLOP (Metropoli-
tan) [6.0 pm.]: I am not ready to support
a measure of this sort, because I am not
entirely sure that we should, at this stage
of our social life, completely do away, as
come of my colleagues would do, with the
death sentence. I am not convinced in my
mind that every murderer can be regarded
as insane. I think we might regard a
murdeter as being intensely jealous of a
person and so he commits murder; but I
would not regard the jealousy that led to
that murder as being a degree of insanity.

I think one could say that such an
individual was anti-social, but I do not
think one could say that the individual
was insane. I think there is always a
certain amount of difficulty on this ques-
tion of insanity in relation to an individual
who commits a murder; and whilst I must
bow to my colleagues in the profession
to which I belong, I find it very difficult
to believe that an individual can be re-
garded as insane at the moment of an act
and sane for the rest of the period of his
existence.

Whether it is believed, of course, that
the act is committed on the spur of the
moment and that the intensity of his re-
actions have caused a transient change in
brain activity which allows a person to
be t(emporarily insane, is a matter which
only those who are well versed in mental
diseases can answer. But to the ordinary
man it seems rather a difficult situation
to encompass. There are sg many grades
of murder that I do not think one can
really classify them properly under the two
headings as they appear here. There are
some murders that are callously committed
without any thought whatever for the
human being who is attacked.

‘The Hon. W. F. Willesee: Does that re-
flect, in your opinion, 3 normal mind?

The Hon. J. G. HISLOP: I thought I
had already explained the question as to
whether an individual ¢an be sane for most
of his days and insane for a few moments
—and that is the only claim one can make
in order to say that the man is insane.

The Hon. W. F. Willesee: What about
an infuriated man?

The Hon. J. G. HISLOP: Is an infuriated
man insane? I would not think so. I
would want a deeper explanation of in-
sanity than intense fury. If we are going
to change our stand and say that acute
and intense emotion can be regarded as
something that mitigates the offence of
murder, then we are dealing with a differ-
ent proposition; but if we are going to
stick to the word insanity, we have to
establish that there is some actual brain
damage, or faulty action on the part of

[COUNCIL.]

the brain of that individual at the moment
the act took place. If we are going to
class all these words such as “fury” and
“emotion™ into that scheme of things, we
make it extremely difficult.

However, there are some murders that
are s0 callous, and have so little regard
for the individual, or for human life at
all, that T am afraid one cannot regard
the act, in each case, as anything other
than murder which is punishable by a
sentence.

With regard to premeditated murder,
one might consider that the premeditation
—the harhouring of a feeling of offence
against an individual over a period of time
—may lead to an insane state of mind.
I suppose that ih some people it could be
regarded as an insane condition; but,
again, in some it may be a question of
avarice that would induce such action.

I think we must know more about the
working of the brain. Tremendous strides
have been made into the question of mental
disorders. Before long we may be able
to state that the act of murder is com-
mitted as a result of a chemical change,
atd we may then be perfectly correct in
regarding momentary insanity as being the
resuit of a momentary change in the
chemical content of a portion of thie brain.
At a later date I might discuss in the
House some of these changes in mental
health, because I presume that a Bill on
mental health will he brought down before
the end of the session.

This is not the time to stress these
points. I would, however, make it clear
that the time may come when we will
know so much motre about the reasons for
the actions of certain individuals that we
will be able to deal with the question ot
wilful murder on the basis that we know
the cause and origin of the condition.

There is another aspect—quite apart
from what appears in this Bill—which
brings to mind what used to be discussed
frequently in this House by The Hon.
Hubert Parker on the question of "not
guilty but insane.”

Thls problem was brought up in tpis
House previously. and is not dealt with
in this question of punishment. If an
individual is not guilly but insane, and
at a later date some people regard this
individual as being perfectly sane, then
there seems no reason why that person
should not be liberated from custody. It
seems to me that the correct way to deal
with the problem, as Mr. Parker so often
insisted, is to regard the individual as
guilty and insane. Then, later, when the
question arises whether the individual is
regarded as sane, and no longer insane, he
still faces the question of having been
guilty in the past of an offence while
insane. We may, at some later date, dis-
cuss the question of whether such a person
should be liberated, having regained his
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sanity and expiated his crime, as it were,
which was committed during a lengthy
periad of insanity rather than on the spur
of the moment. This brings up problems
which might well arise when the mental
health Bill is before us.

I think the question of the finding of
“not guilty buf insane' is one which could
have been looked at when arranging this
Bill, because it determines considerably the
effect that it has upon any decision that is
made regarding an individual, particularly
where it says that a person who has
been sentenced must stay in custody for a
lengthy period—1I think it is 15 years. Yet
if that individual is now regarded as no
longer insane, and the verdict is not guilty,
he should be a free individual long before
that period of 15 years; that is, if we think
that the return to sanily is enocugh to
justify liberation and no further charge or
penalty should be imposed on that indi-
vidugl for the act he committed when he
was regarded as insane. Here is a prohlem
which is extremely difficult to decide.

* One thing that impresses me with regard
to this Bill is that when the brutal attack
was made on that small girl, not one single
voice of those who were mentioned by Mr.
Willesee was raised against the decision of
the court. .

The Hon. L. A. Logan: And knowing the
circumstances, nobody will, either.

The Hon. J. G. HISLOP: Knowing the
circumstances, as the Minister says, nobody
will do s0. So we do come to a clear
decision regarding a definition between
these two headings. Those people who
desired that we should abolish entirely the
death penalty did not raise their voice
when this most horrible act was com-
mitted in our midst. They must have been
of the opinion that either they had no
foundation for making the claim that the
law should not take its course, or they felt
they would receive no response from the
public. If I remember rightiy, not one
voice of those people was raised against
the death penalty in that particular case.
Therefore, it does seem that we are not
yet ready to dispense entirely with the
death penalty and that this Bill does, at
the present time, fulfil what is in the minds
of the people. Later, when we know more
and have a different outlook on mental
disorders, we may present a Bill which no
longer asks for the death penalty.

The Hon., W. . Willesee: Before you
sit down, do you really helieve that justice
was done by Killing the individual con-
cerned?

The Hon. J. G. HISLOP: I think I have
answered that already.
Adjournment of Debale
THE HON. R. F. HUTCHISON (Subur-
ban) 16.12 pm.}: I move—
That the debate be adjourned.
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The PRESIDENT (The Hon. L. C.
Diver): The question is that the debate be

adjourned wuntil the next sitting of the
House.

The Hon. A, F, Griffith: No!

The PRESIDENT (The Hon. L. C.
Diver}: I think the Noes have it.

Motion thus negatived.

The Hon. R. F, Hutchison: I am sur-

prised at that decision. I thought that
everyone had the right, in the cause of
justice, to seek an adjournment.

Sitting suspended from 6.14 to 7.30 pm.
Debate Resumed.

THE HON. R. F. HUTCHISON (Subur-
ban) [7.30 p.m.]: Before the tea suspen-
sion I moved for the adjournment of the
debate because I have been very busy and
have not had time to do what I wanted;
so I do not think it would have hurt the
Minister to permit the adjournment of
the debate. It almost seems as though 1
am being told that I should do something
or other. The couriesy of an adjournment
might have been extended on this occasion.

The PRESIDENT (The Hon. L. C.
Diver): The honourable member must not
reflect on a decision of this House.

The Hon, R, F, HUTCHISON: I am going
to oppose the Bill. I has some merit; and
it is & measure on which we should prob-
ably take every opporfunity to include
some provisions thet will ameliorate, to
some extent, what is now the law, and 1
refer to capital punishment.

I gbhor the law as it is, and I see
glimmerings that the Government is be-
ginning to think that at some time in the
future—probably not far distant—it will
be forced by public opinion to alter its
present way of thinking and come into
line with modern concepts of justice and
mercy.

The Liberal Government in New Zealand
has recently abolished capital punishment.
I think that would have come as a shock
to our Attorney-General. The Liberal
Government of New Zealand also abol-
ished the Legislative Council, so I think
the members of that Government must be
very progressive people. There is an
anclogy between those two actions, because
in this House many things get murdered.

My objection to capital punishment—
the hanging of a man as we carry it out
now—is that apart from taking a human
life, and apart from every other considera-
tion, it does nothing whatever to uplift
society as a whole. It does nothing to-
wards enlightening society, Ii would be
a brave and bold man who would say that
we live in an apge when we do not want
to be enlightened in regard to the hidden
things that accrue to human life.
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I have heen studyving the subjects of
sociology and mentzl health, and I have
found that some very eminent people and
leaders in connection with neurological
diseases, who have spent their lives dealing
with these things, have arrived at some
surprising conclusions.

In my opinion, anyone who commits
murder, whether it is premeditated or
wilful—I do not know where the difference
comes in; it is murder just the same in
each case—is not sane at the time, I
cannot think that a person could take the
life of another person and at the same
time be in a normal state of mind. There-
fore, instead of just taking a life in the
dreadful way that we do—in plain languaga
it is taken by garrotting—we should try to
find out the eause. If I had my way 1
would make the Ministers of a Govern-
ment which ordered hanging to be present
at the hanging; and I make bold to say
that the punishment of hanging would not
last too long. I would make the Ministers
look at the awful deed being carried out
50 that they could see what it was like.

We talk glibly about the great dis-
coveries that are made to uplift human
society, but if we troubled to put first
things first and deal with the basic needs
of disease; of human life; and of the brain,
especially, we would accomplish more than
we have and we would not live as we are,
in a world of fear because of what might
happen at any moment.

It takes a lot of patienece and endeavour
for me to try to understand the workings
of & man’s mind so that he can risk a
holocaust such as we might have at any
moment in the world, and to realise the
little effort that is made to avert such a
happening. If a man or woman commits
the crime of killing another person, we
should put the killer under medical care
and try by research and scientific means
to find out the cause of the crime.

The treatment of mental health is tak-
ing an absolute leap forward throughout
the world. It has suddenly come to
doctors, scientists, and other leaders that
there is something missing in the world.
Until we know what is missing, we have
no right to add to the loss of human life.

It is dreadful! and sad enough to realise
that one person has killed another; but
because a life has been taken, it does not
make it right for us to take another life.
I say that for the reason that life is one
thing that we cannot restore.

I am not pleading, in a maudlih way,
for a criminal or anyone else who has
committed this deed. I am locking at this
quite sensibly, and I say that two wrongs
do not make a right; and one dreadful
wrong is commiited when a murder is
done, and another dreadful wrong is com-
mitted if a further life is taken: and
should a person convicted of murder be
subsequently proved innocent—and some
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have been proved innocent-—nothing can
be done to restore the life that was taken.
We should not put ourselves in that
position,

I hope that when Labor again takes
office as the Government—and I hope it
will not be very long before it does—we will
see a measure brought forward to deal with
this matier, and then I will tackle the sub-
ject; and then if a Bill for capital punish-
ment is defeated in this House, I say we
should call for a referendum on the subject.

When I was in England T was present at
the House of Lords—and the House was
well stacked—when a PBill dealing with
capital punishment was debated. It had to
be admitted in England that the abolition
of eapital punishment had made no dif-
ference whatever to the position with re-
gard to murder. In the short time I was
in England—a month—there were three
murders—dreadful ones—that were proved
to have been committed by mentally unfit
people.

The Bill hefore us also deals with the
question of sentences, and it provides that
a man must serve 15 years before he can
be released or be considered for release.
People should be more realistic in connec-
tion with prison reform. For the sake of
posterity we should introduce up-to-date
methods of reform so that those methods
shall apply to people who commit crimes.
If we did that, we would be doing much
more than wasting our time in hringing
daown legislation of this Kind.

I am not in favour of capital punish-
ment: and I do not favour a reduction ol
the Governor's prerogative, That preroga-
tive should be retained in full.

I support the Labor policy of the aboli-
tion of capital punishment; and I hope
that in the very near future I will see it
brought about. It looks as though the
present law is becoming repugnant; and 1
hope that very shortly a real effort will be
made to find out the ¢cause of human be-
haviour. I oppose the Bill

THE HON. G. C. MacKINNON (South-
West) [7.44 p.n.]l: Most people who oppose
capital punishment—and that seems to be
the main subject of debate on the Bill,
although it is net the only one dealt with
in the measure—argue that Killing is com-
pletely abhorrent to a human being.

Basically a human being is defined as an
animal, as we all know: and we have only
to read the paper to learn of tribes and
peoples in a natural or wild state to know
quite well that mankind is, in fact, a kill-
ing animal. In his natural condition he
is wild, uneducated, and uncivilised. and he
lives by killing because he kills animals to
eat and to get their fur to make into
clothes; and he kills his enemies so that
he himself may thrive and prosper.

Of course, education and a gradual im-
provement in the civilisation of man has
changed our former mode of living to a
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marked extent. However, there are still
people in pur midst who do not find killing
so completely abhorrent as many of us
would imagine. Some of us have just
listened to an extremely interesting talk
tonight dealing with the Army which
trains and educates men in the killing of
the enemy. Any of us who have been
through such a phase know that one can
kill other people and not worry unduly
about it at a later date. However, gradu-~
ally one is educated beyond that phase.

Nevertheless, I would point out that, as
most members know, there was a stage in
the history of England when extreme
penalties were meted out for what we re-
gard as being very ordinary crimes: such
as the crime of stealing a loaf of bread,
for which the offender was deported over-
seas. But those who have studied the
history of England would know that at
that time England came very close to
heing & complete anarchy. The fact re-
mains that crime was lhe order of the
day in those times and one could not poke
one's head out the door without being
in danger; and so extreme penalties had
to be meted out in extreme times. The
penalties that were imposed in those days
for the crimes committed seem to us in
these enlightened days to be terrible, but
they achieved the result of once more
establishing law and order.

The principle of taking a life by execut-
ing a person who committed the crime of
murder was adopted, and is still adopted,
to shoot home in a very salutary manner,
of course, that people must ahide by the
ordinary civilised rules of living, or, in
aother words, that they must not kill. It
is quite useless, even today, to take some
people and put them in gaol for & par-
ticular offence. I will guote an example.
In Singapore, we, as prisoners of war, were
sometimes housed in a magnificent gaol.
That was erected there to house criminals
throughout Malaya—mainly those in
Singapore, but criminals were sent to this
gagl from cother places.

At that time the gaol was found to be
completely useless bhecause, in the main,
the persons who were committed there
had a different philisophy to ourselves.
They had been educated to believe
that quiet contemplation led to great merit,
and to be put away in a place where they
were fed, housed, and well locked after,
and permitted to sit and contemplate for
a period of three, six, or more months,
suited them down to the ground.

That was no punishment to them. To
us, however, it would be regarded as being
a great punishment; to them it did not
matter in the least. Whilst they were con-
fined in the gaol their families were looked
after, and they were able to contemplate
good thoughts or whatever other thoughts
they had in mind. Following their release
from gaol they resumed their ordinary
avocations.
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There is no doubt that the greatest
punishment that can be inflicted on any
man is to take his life. As all members
are aware, I have been in certain situations
where most fellows came to realise that.
I do not care how hungry one is, or how
sick one is, until one reaches that stage
where one has no interest whatsoever in
life, one hangs on to life while there is
still breath left in one’s body. So there
is no doubt that the greatest deterrent
against committing a crime, especially that
of murder, is the threat of losing one's life.
If we were to revert, say, to dealing with
a completely savage group of pecople 1 do
not think there would be any doubt that
the only deterrent against murder would
be the knowledge; “If you kill him, I will
kill you."

There is no doubt that the time will
come when we will abolish ithe death
penalty as such; but as Dr. Hislop has said
it must come gradually. We no longer flog
people for committing all sorts of crimes
and offences; we no longer inflict all the
terrible punishments that used to be in-
flicted; and this Bill is changing the law
to a degree in respect to the punishment
meted out for murder. The time will
come in, say 50 or 100 years, when people
will have sufficient knowledge, t0 compare
those of us who are sitting in this Chamber
tonight with themselves; and they will
probably regard us as being an ignorant
sort of people because the general standard
of knowledge and ability will probably have
reached a high peak by that time; because,
as we know, our standard of education and
general knowledge are increasing all the
time.

I will refer again to what Dr. Hislop
has said—and he ought to know—when
he expressed the opinion that the time will
come when we will be able to accomplish
our objective in this way by psychiatric
treatment or other methods of treatment;
the time will come when we will be able
to educate a person and handle him in a
proper manner. However, to imagine that
a person is mad when he kills somecne else
is something I cannot comprehend. I have
some very good friends who killed men and
who rubbed their hands in glee when they
did so. I think most of us have friends
who have done the same thing. Certainly
the men they killed might have been of a
different colour, or helonged to another
country, because at that time they were
our enemies. But they killed them all
right! Make no mistake about that! They
shot men in cold blood. angd we know some
men—

The Hon. R. F. Hutchison: There is no
need to skite about it.

The Hon. G. C. MacKINNON: I am not
skiting about it! No-one skites about war.
No-one does that who knows anything
about the horror of war.

The PRESIDENT (The Hon. L. C.
Diver): Order! Will Mrs. Hutchison
please refrain from interjecting? She has
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made her speech and I would like her to
permit Mr. MacKinnon to make his with-
out any interruption.

The Hon. . C. MacKINNON: If fear
can be whipped up in one set of circum-
stances there {s no doubt it can be whipped
up in any other. A person might be goaded
by fear to kill another person because of
a certain set of circumstances. There are
many of us today who have passed through
different phases of our lives—through two
world wars—who know that can happen
in such circumstances; and who alsp know
that it can happen under other circum-
stances. We must have a deterrent, and
the strongest deterrent possible.

There is an unfortunate aspect of this
subject, and that is that it has now reached
the stage where it has cerfain political
connotations. When a Government of one
colour is in office it is a fair het that &
murderer will serve a gaol sentence, but
when a Governient of another colgur is
in office, he would have a reasonable
chance of being hanged by the neck.

I have always thought that perhaps a
better solution would be for a trial to take
its normal course, as it does today, but that
on the death sentence being pronounced
the case should then be referred to the Full
Court, with the judges sitting in review of
the sentence and the evidence of the case;
and three final judges could then decide
whether the man was deserving of a re-
prieve or whether the sentehce imposed on
him should be carried out.

The Hon. A. F. Griffith: You get some
manner of that by way of appeal.

The Hon. G. C. MacKINNON: Yes, 1
know. There would be an appeal, but the
Full Court should sit in judgment on the
sentence, and its decision handed to three
final judges who, purely and simply, would
review the evidence of the case and decide
whether the sentence should be carried out.

The Hon. A. F. Griffith: The judge
would then be performing the duties of
the jury.

The Hon. G. €. MacKINNON: No; 1
am afraid I have not made myself clear.
After the complete case is heard I think
it would be better for the judges to do
the job that is now carried out by Execu-
tive Council. At the moment, Executive
Council meels and either grants a stay of
execution so that the man serves a gaol
sentence, or else—-

The Hon. R. Thompson: You want them
to review the sentence that is made?

The Hon. G. €. MacKINNON: In fact,
does not Exzcutive Council do that now?
When the jury brings in a verdict of guilty,
the judge prescribes the stock sentence and
Executive Council then considers it and
grants either a stay of execution or de-
cides that the sentence shall be carried out.

The Hon. A, F. Griffith: Executive Coun-
cil decides on the recommendations that
are made by the jury in many cases.

[COUNCIL.]

The Hon. G, C. MacKINNON: Yes, very
often that is the case. But if my sugges-
tion were agreed to, the matter would be
taken out of the realms of politics, and
the Full Court would consider the recom-
mendations of the jury and any other evi-
dence that had a bearing on the case, and
the judges, not Executive Council, would
make a final recommendation as to the
implementation of the sentence.

The Hon. A. F. Griffith: Executive Coun-
cil certainly does not order hangings.

The Hon. G. €. MacKINNON: No, hut
it can prevent a hanging from taking
place. To say that if any Cabinet Minis-
ter saw a hanging, it would deter him from
making a decision that a man should be
hanged, is something with which I cannot
agree, because it is not a reasonable argu-
ment, For example, I would not like to
watch a gall bladder operation because I
am gquite sure I would faint, but that is
no argument why we should stop all gall
bladder operations. I do not even like
walching anyone having a boil lanced, but
that is no argument why boils should not
be lanced. Therefore, to say that if a
man witnessed a hanging he would not
permit hangings in the future does not
seem to me to be a valid argument. T
wanted to express the thoughts I had in
mind on this subject.

I am, of course, suppotrting the Bill be-
cause I think it is a step towards the
ultimate abolition of capital punishment.
I would like to go a little further and
express the hope that perhaps one day our
society might be able to do without
prisoners in the same way as we might be
able to do without chest hospitals and
insane hospitals and all those other estab-
lishments which our present state of pro-
gress renders necessary. However, until
the day is reached when we will not have
tuberculosis, heart disease, and insanity in
our midst, and men killing each other, 1
am afraid we will have to keep these in-
stitutions and, in some cases, retain the
means of deterring people from commit-
ting those crimes which at the moment
they desire to commit.

THE HON. C. H. SIMPSON (Midland)
1758 p.m.): This Bill seeks to amend
several sections of the Criminal Code, but
the particular clause on which we are
focussing our attention is that which seeks
fo clarify the position in regard to the
imposition of the death penalty.

Most of us have considered this question
very seriously at one time or another, and
have read the opinions expressed by those
who favour thez abolilion of capital
punishiment; and we have also read the
thoughtful observations of people who
have censidered all aspects of this matter
and reached the conciusion that in respect
of some types of offences against our sceial
order, the penally of death is necessary—
if only to remind people of the duty they
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owe to society, and of the dangers which
can be encountered by flouting the laws
of humanity.

In reading some of the dissertations of
abolitionists, I have become somewhat
sceptical of the claims which have been
made from time to time that the imposi-
tion of the death penalty is not a deterrent
to potential murderers, because 1 have
read opposite opinions expressed by people
—and those opinions were founded on
carefully compiled statistics, which show
that when the death penalty was imposed
and carried out, it had some effect on the
incidence of those crimes.

The Hon. R. F. Hutchison: How do you
know that? That has not been proved.

The Hon. C. H. SIMPSON: We cannot
say there is definite proof one way or the
other. When one side claims that the
abolition of the death penalty has had no
effect in reducing crimes of this nature,
another section of the people can claim
equally that in some cases the imposition
.aft the dezath penalty has had a deterrent
effect.

The Hon. R. F. Hulchison: You are
making an assertion without proof.

The Hon. C. H. SIMPSON: Over the
centuries the penalty of death as a punish-
ment has been part of the law of the land
in practically all countries. In some
countries the death penalty was abolished,
only to be reintroduced, and then to be
abolished again.

The method of carrying out this penalty
varies from country to country. In Aus-
tralia and Great Britain the method of
execution is by hanging. In the United
States the method varies from State to
State; in one the electric chair is used and
in another the gas chamber is used. In
France the instrument of execution was,
and I think still is, the guillotine. In
Japan among some sections of society,
execution is carried out by the sword., It
we were to go back sufficiently far in
history we would find that & common
means of inflicting the death penalty for
the crime of murder was by erucifixion.

Some years ago 3 Bill for the abolition
of the death penalty was introduced in
the House of Commons in England. A
considerable amount of debate took place
on ihe measure, Finally, when the vote
was taken, a small majority in a fairly
big vote was in favour of abolition, One
extracrdinary feature was that a substan-
tial proportion of members refrained from
voting.

The Bill wag sent to the House of Lords,
and sundry threats were levelled against
mzsmbers in that House in rezpect of their
approaci to tive measure. One threat was
that if members of the House of Lords
did not toe the line and agree to the
verdict expressed by the House of Com-
mons, the time would be ripe for agitation
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for the abolition of the House of Lords,
The members there, a large number of
whom were eminent legal men, rightly
ignored those threats. .

The House of Lords considered the Bill
at length and the members made a great
number of recommendations. They re-
fused to pass the Bill in the existing form.
and it was returned to the House of Com-
mons. When the Bill was brought up in
the House of Commons in the foliowing
year, the recommendations made by the
House of Lords—which are practically in
line with the clauses in the Bill before
us—were accepted and passed by a very
big majority.

At various times in England, Gallup
polls on capital punishment were con-
ducted to sound public opinion on the
retengion of hanging, These polls posed
a3 variety of questions. Those who ex-
pressed an opinion showed by a marked
majority that the retention of the death
penally in certain cases was desirable,

In the opinion of one who is interested
in the history of crime and punishment,
and who has read of the ecircumstances
when these atrocious acts were perpetrated,
the death penalty was probably the only
fitting punishment. It is recognised in the
Bill before us that there are degrees of
murder. The crime is divided into cate-
gories. Wilful murder is defined as an act
callously planned, premeditated, and car-
ried out to the advantage of the murderer,
without any thought for the consequences
of his act on the lives of other people. Such
a crime rightly comes under the category
of those punishable by death,

Sometimes the erime of taking the life
of another person is commitied under the
influence of strong emotion without any
premeditation, and without any thought of
the consequences of the act. Such a deed
warrants consideration for the imposition
of a lesser penalty than the death penalty.

Under our system of justice when a per-
son is accused of murder he has the right to
engage competent counsel to defend him,
and he receives all the consideration which
the State can possibly provide so that he
will have the best possible legal defence.
He has the right of appeal, and this is
very often exercised. Every possible con-
sideration is given to such malefactors,
and their cases ate consideted very
thoroughly.

Some of those who object to the death
penalty under any circumstances are in-
clined to overlook the plight of the victims
or of their relatives, such as the children
left fatherless or widows left withoul
husbands. ©One cannot bhe too careful in
taking steps to prevent crimnes of this
nature, bty making the punishment fit the
crime. Sometimes we are so emotionally
influenced by the plight of the victim or
the murderer. as the case may be, that
we are apt to overlook the plight cof the
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dependants of those persons. The de-
pendants might be deprived of their bread-
winners,

. The Hon. R. P. Hutchison; Two wronhgs
do not make a right.

The Hon. C. H. SIMPSON: Sometimes we
are apt to treat lightly the reports of the
large number of persons who are killed
in motor accidents, simply because som-
thing sensational, sueh as a murder, has
captured the headlines. The Government
has made a genuine attempt to distin-
guish between wilful murder and other
categories of murder, and to clarify the
position so as to make it easier for the
judges trying these cases.

THE HON. F. R. H., LAVERY (Waest)
[8.10 pm.l: I have been goaded into
making a contribution to this debate. T
intended to cast a silent vote.

The Hon. A. F. Griffith: Was that why
you got the adjournment of the debate
last night?

The Hon. P. R. H. LAVERY: I got the
adjournment because I believed that a Bill
of this nature should receive reasonable
debate in this House.

The Hon. A, F. Griffith: So do L

The Hon. F. R. H. LAVERY: I always
understood that this House was a House
of review, but in my 10 years here I have
found it to be a poor House of review.
It has been more of a party House. It is
(f)f z‘xo use for the Minister to deny that
act.

When I sought the adjournment of the
debate last night there had been only one
speaker. I thought that some other mem-
bers wished to speak so I moved for an
adjournment. This evening four members
have already spoken in the debate and I
am the fifth; so, I did the right thing in
seeking the adjournment.

I have always had a confused view as
to whether or not we should agree to the
abolition of capital punishment. With the
passing of the years, and as 1 grew older
and a little more staid and less emotional
than in my younger days, and as I mixed
with the learned gentlemen in this House,
I began to think that the time was ripe
when a Bill such as the one before us
would be a slight advance. I make no
hesitation in saying that I da not believe
in capital punishment.

There are times when the crime of
murder is committed and we have a
doubt as to the sanity of the perpetrator,
and as to the fairness of the death penalty.
Dr. Hislop has mentioned one case, but
I would like to refer to another-—the case of
Thomas who was the last person fc he
hanged in this Siate.

The Hon. J. M. Thomson:
another subsequently.

The Hon. F. R. H. LAVERY: I was out
of the State at the time, and I was hot
aware of that. I pay a tribute to Dr. Hislop

There way
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for his analysis of the mental make up
of the the women who were placed in
destitute cireumstances and who received
aid from the Child Welfare Department.

In the case of Thomas, if the truth of his
experiences in his family life had been
made known to the court, he might not
have been hanged. I know quite a lot about
his family., The rest of the members of
that family are very fine citizens. This
young man, who was hanged because he
took the lives of three persons, was goaded
into crime. By Keeping company with
others who were drinking at the National
Hotel at Fremantle, a challenge was made
to him. He went to the eastern side of
the city, obtained a rifle and committed
the crimes. He had just been released
from prison. I would have liked psychia-
trists, Dr. Hislop, and other qualified
pepole to have a few weeks to study the
mentzality of this person, to find out
whether he was or was not sane at the
time of the crimes.

I was goaded into making a contribution
to this debate after I listened to the
remarks of Mr. Simpson. He used the
analogy which I do not think counts. He
tried to tell us that hanging is a deterrent
to wrongdoers. I believe that since
Thomas was hanged—and of coutse in the
meantime Fallows has also been hanged—
there have been 11 murders in this State,
two during this week., That faet I think
proves that Mr. Simpson is not rvight.

I intend to support the Bill because of
the advancement it makes, little though
it be. However, I want to make it per-
fectly clear that as far as life and death
are concerned politics play no part in my
opinion. If a man commits a crime and
the law says he must hang, it is my job
to do what I can to have that law changed
and provide a punishment more fitting.
After all is said and done, life on this earth
is short and once we have passed it by
there is no comineg bhack. If a person is
hanged, he evades the real punishment he
would have received had he been im-
prisoned for 15 or 20 years. Very often
death is a great relief.

I am pleased I asked for an adjourn-
ment last night because it has given others
as well as me an opportunity to discuss
the Bill. I say again that irrespective of
politics I am not in favour of the taking
of a human life.

THE HON. R. THOMPSON (West)
[8.18 pm.): There is very little in this
Bil! which anyone in this Chamber can
ke called upon to support. We know that
up to date little concern has heen ex-
pressed in egnnexztion with the traffic
poriion of it.

In regard to the death penaity, accord-
ing to the information I have been given
ihere has been one person in 50 years who
has been convicted and hanged on a
charge of murder. So I do not know why
there has been such a play on words by
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members. Evidently they have not gone
to the trouble to find out how many hang-
ings have taken place as a result of
murder. The one case to which I have
referred was in 1952, Yet people have
told us that this legislation is a step for-
ward. To what is it a step forward? One
person in 50 years has been hanged for
murder—mot wilful murder—and in the
next 50 years no-one might be hanged.

If the Bill dispensed with capital punish-
ment for wilful murder instead of just
murder, the House and the sponsors of
this legislation would be taking a step in
the right direction. I do not think any
person in his right senses in this year of
1961 honestly and truthfully believes in
capital punishment.

The Hon. L, A. Logan: You speak for
yourself.

The Hon. R. THOMPSON: The Minister
believes in it, does he? Well he had better
speak for himself,

The Hon. L, A, Logan: I have.

The Hon. A. F. Griffith: You made a
statement you know,

The Hon. R. THOMPSON: I said I did
not think there was anyone who stili be-
lieved in the barbaric act of capital punish-
ment; and I am alarmed to find out that
there are still people who believe along
those lines.

This Bill is merely a play on words to
fool the people who read the comments in
the Press. Nothing of any consequence
will result from it.

I could not understand Mr. MacKinnon's
point of view when he said he did not be-
lieve in the jury system in Western Aus-
tralia. Juries do not sentence people to
death.

The Hon. G. €. MacKinnon: I did not
say they did.

The Hon. N. E. Baxter: They bring in
the verdicts. .

The Hon. R. THOMPSON: The judiciary
carries out the sentences.

The Hon. G. C. MacKinnon: No they
do not; the hangmen do.

The Hon. R, THOMPSON: Mr. Mac-
Kinnon wants a review of a deeision which
a jury has made.

The Hon. G. €. MacKinnon: I want a
transfer of the Royal prerogative to the
Full Court. That is what I said.

The Hon. R. THOMPSON: The member
refers to the Royval prerogative. If he
studies the Bill he will find that the Royal
preragative can only be exercised under
certain circumstances. That provision is
taking something away rather than giving
it. At the moment the Royal prerogative
can be exercised at any given time, but
under this Bill it can only be exercised—
apart from special circumstances—after
the person convicted has served 15 vears.
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It has been said that there is a political
flavour in respect of hanging and that
people jump on band wagons—that was
not the term used, but it was implied—in
respect of capital punishment. However,
to know this is not true, we have only to
realise that there are people from all
stations of life and in various churches
throughout the world who have no political
ideas but who condemn capital punish-
ment. People whe preach God's word
openly condemn it. We say prayers in this
Chamber every day and although those

~who preach in churches are against capi-
tal punishment{, we in this Chamber are
still going to allow it to be carried out.

1 have never believed in hanging people
and my view has not been fiavoured by
any political taint or opinion. A person
should be guided by his conscience in this
matter. I wonder what people would think
if they found that one of their relatives
had committed a erime and was therefore
to be hanged.

Murderers have a lot to learn in life.
There have been many of them sentenced
to life imprisonment who have been re-
leased and have subseguently become jolly
good citizens.

The Hon. N. E. Baxter: What is your
opinionn of the death penalty for treason?

The Hon. R. THOMPSON: I am not
speaking on that particular aspect of the
matter.

The Hon. A. F. Griffith: Why not?

The Hon. R. THOMPSON: 1 think it
is a little above me to decide what action
should be taken when the welfare of a
nation is at stake. I do not believe that
any other person in this Chamber should
have the right to decide.

During the regime of Labor Governments
in Western Australia I do not think that
any person has ever been hanged for mur-
der, and I sincerely hope that in the
future, no hanging will take place while
a Labor Government is in office. If there
are any more hangings in Western Austra-
lia, I hope that those responsible for them
will remember them for many years to
come.

During the Address-in-Reply debafe I
pointed out that if a step were to be made
in the right direction, the conditions at
the Premantle gaol should be improved.
If this were done a step would certainly
be taken in the right direction, which is
not the case under this legislation.

THE HON. N. E, BAXTER (Central)
[8.30 p.m.]: I have listened with interest
to some of the debate on this matter, and
with particular interest to those who have
expressed their disapproval of capital
punishment. One has heard the remark
that it cannot be proved that the institu-
tion of capital punishment is a deterrent
to murder; but, on the other hand, that
cannot be disproved. None of us can tell
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whether or not it is a deterrent, but one
has the right to one’s own heliefs that
capital punishment could be a deterrent
te a lot of people who would commit wilful
murder if it were not in existence. I be-
lieve there are a lot of people in this world
who, if it were not for the fear of capital
punisirment, would not hesitate to commit
murder,

We have only to look at what happens in
countries outside of Australia, and even
in Australia, with the gang warfarve that
goes on. Some of those gang leaders think
nothing of ordering nct one but many
murders; they do it cold-bleodedly, because
another person's life means nothing to
them. One can imagine what the position
would be if there were no such thing as
capital punishment; and yet some mem-
bers of this Chamber say that that type
of person should be left free, or just in-
terned in gaol, even though he may have
killed, or been the cause of killing, many
people.

Under our system of justice a person
gets a fair trial. It is the Crown’s job
to prove without doubt that the person
charged has committed murder, or wilful
murder, as the case may be; it is the jury's
Job to decide whether or not the person
charged has committed wilful murder,
murder, or murder under extréme provoca-
tion, and fo bring in a verdict accordingly;
and naturally, of course, it is the job of the
Judge to pronounce the sentence. Even in
this ecuntry we have given a person who
has been found guilty a further oppor-
tunity of having his case referred to Exe-
cutive Council before a final decision is
made in regard to the death penalty. Could
there be any fairer system of justice than
that? Of course there could not.

As regards the remarks that this Bill
is merely playing with words, I would like
to say it is not playing with words at all.
Mr. Ron Thempson mentioned that only
one person has suffered the death penalty
for the erime of murder in 50 years. That
may be so. But let us have a look at what
has happened. in those 50 years. During
that time we have had a coalition
Government for approximately 19 years,
and for the balance we have had Labor
Governments which do not believe in
capital punishment.

The Hon. R. F. Huichison: They could
not get it through this House; you know
that's the truth.

The PRESIDENT
Diver): Order!

The Hon, N. E. BAXTER: There is the
answer why, in cases of murder, the mur-
derer has not paid the extreme penalty.
I do not say in all cases, but in many
cases over that period there may have been
certain mitigeting circumstances because
of which the death penalty was not im-
posed. But it is no argument to say that
over the last 50 years only one person

{The Hon. I. C.
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has been hanged for the crime of murder.
Quite possibly there may have been othets
who could have been hanged.

" Dealing further with the Bill, in regard
to the Royal prerogative, I believe this is
a move in the right direction. A person
is found guilty by a jury and the sentence
is pronounced by a judge. If a person is
given life imprisonment in this country it
means 20 years gaol; but the Bill lays
down a period of 15 years before any re-
mission of sentence can be considered,
except in cases where there is a misearriage
of justice or the ill-health of the person
concerned is a reason for his earlier re-
iease. We all know that unless those cir-
cumstances arise there is a very good
reason why there should be no revision of
the sentence.

After all, why should there be a review
after five years, unless extreme circum-
stances are involved, and they are provided
for in the Bill? In my view, the measure
completely covers the position in that re-
gard. It is a very fair provision and it
will mean that pressure cannot be brought
to bear on certain people in responsible
positions to have them apply for a remis-
sion of sentence-—a sentence which has
been- imposed by a judge after a jury has
given its considered verdict. With those
remarks I support the measure.

THE HIHON. A. F. GRIFFITH (Suburban
—Minister for Mines) [8.37 p.m.1: In the
first place I wish to state that I regret
the necessity, when replying to this debate,
to have to deal with the question of ad-
journments. However, as it was not I but
the House which refused the adjournment
of the debate tonight, I think it is appro-
priate that I should make a few remarks
on the matter. We know that the practice
in the Legislative Couneil is not to refuse
adjournments where a reasonable request
for them has been made. The adjourn-
ment of this Bill was sought by Mr. Lavery
last night, and it was not refused.

The Hon. P. R, H. Lavery:
correct.

The Hon. A. F. GRIFFITH: But the
honcurable member did not take the call
when you ecalled the order of the day
tonight, Mr. President; it was taken hy
somebody else, and we have had a number
of speeches on the subject since then. Per-
haps those members who have contributed
to the debate tonight would have done so
last night had Mr, Lavery not sought an
adjournment.

The Hon. P. R. H. Lavery: No; that is
noi{ correct.

The Hon. A. F. GRIFFITH: I do not
know and neither does the honourable
member.

The Hon. F. R. H. Lavery:
were ghout to rise.

The Hon. A. F. GRIFFITH: I am always
ready to complete the debate, provided no-
body else wants fo speak.

That 1is

Yes; you



[Wednesday, 18 October, 1961.1

. The Hon. R. F. Hutchison: Except when
it’s me.

The Hon. A. F. GRIFFITH: I do not
think that is a fair comment to make, but
of course it is one we can expect from
the honourable member. It is not & fair
comment, and the honourable member
knows full well that it is not. I have tried
to carry ouf the job of Leader of the House
in exactly the same way as my predecessor
did. If I can emulate the job done by the
iate Hon. Gilbert Fraser, I will be very
pleased.

The Bill was introduced into this House
on the 12th October, six days ago; and
surely six days is a reasonable time in
which - to study a matter of this nature,
particularly when there is so much differ-
ence of opinion as to its importance, Mr.
Ron Thompson said that it is not im-
portant; and Mr. Lavery said it is. Some-
body else expressed a different opinion,
but one thing is sure: From the debate on
the matter this evening I am certain we
have heard the individual views of people
who have done some thinking about the
matter and others who have not.

The Hon. R. F. Hutchison: Don’t forget
we have many things to think about.

The Hon. A. F. GRIFFITH: If the cap
fits, the honcourable member may wear it.

The Hon, R, F. Huichison: No; the cap
does not fit at all. Stop sneering.

The Hon. A. F. GRIFFITH: I might add
the Bill was introduced into the Legislative
Assembly on the 14th September; so to
say that there has not been sufficient time
to look at it is not right. However, I will
let that go.

The Hon., F. R. H. Lavery: Six days is
all we have had in this House since it
was introduced.

The Hon. A. F. GRIFFITH: That is so.

The Hon. F. R. H. Lavery: It is nothing
to do with the Legislative Assembly.

The Hon. A. F. GRIFFITH: I have
known of many occasions when we have
been in a position to go straight on with
a Biil,

The Hon. F. R. H. Lavery: That is quite
correct.

The Hon. A. F. GRIFFITH: And have
completed it the same evening—

The Hon. F. R. H. Lavery: But not
amendments to the Criminal Code.

The Hon. A. R. Jones: Such as the im-
portant one we had two or three nights
ago.

The Hon A F, GRIFIMITH

our purpose.
The Hon. F. R. H. Lavery: That is so.

The Hon. A. F. GRIFFITH: Might 1 say
this in respect of Bills being adjourned:
No matter how insignificant a matter may
he I am quite content, and I am sure my

. if 2 o e )
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colleague would be, to allow a member to
adjourn a debate for a week so that he
can be afforded an opportunity to study
it. However, the debate on this Bill was
adjourned for almost a week

The Hon, H. C. Strickland: Do you mean
week after week?

The Hon. A. F. GRIFFITH: No, a week,
in order that the member concernsd may
bg %iven an opportunity to make a study
of it.

The Hon. L. A. Logan; That is when you
have to do some research.

The Hon. A. F. GRIFFITH: But when
that week’s adjournment has been ob-
tained, surely it is reasonable for us to
expect more than one speech on the sub-
ject before there is another adjournment.

The Hon. H. K. Watson: I take it your
remarks are qualified when we reach the
end of the session?

The Hon. A. P. GRIFFITH: Of course;
and if we reach the end of the session in
this most complex state, we will never get
home for Christmas.

The Hon. F. J. S, Wise: I think you will
agree in general that the Opposition does
endeavour to be co-operative.

The Hon. A. F. GRIFFITH: I do, and
might I hasten to say that I am not
directing these remarks at the Opposition;
please do not think that.

The Hon. R. F. Hutchison: But you—

The PRESIDENT (The Hon. L. C.
Diver): Order!

The Hon. A. F. GRIFFITH: And I am
not directing them at the honourable mem-
ber; I am merely trying to cover the posi-
tion as a whole. I have no objection if
members want a longer adjournment on
a Bill; but let us get on with the job after
they have taken advantage of it. Surely
that is fair comment.

Having said that, let me turn to the Bill
itself. I repeat: The contributions to the
debate made by various members this
evening were extremely interesting. Ob-
viously some members have thought a
great deal about the subject and some have
had better opportunities than others to
think about it. I will not point to any
particular member in that respect, be-
cause some have had a better opportunity.
With some people, persgnal experience
sometimes brings this sort of thing much
closer to the heart than is the case with
other people who are hereby able to pass
some opinions about a matter of this kind.

So far ag the Government is ecncerned,
I hasten to say that there is no political
influence in this matter at all; the only
political influence is that which has been
shown by some members who have con-
tributed to the debate. One member said
that if 2 Bill was introduced into another
place it-would not pass the Legislative
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Council. Of cocurse, apart from casting
an aspersion on the Legislative Council,
which is so frequently done unnecessarily—

The Hon. F. R. H. Lavery: It has been
done for 60 years.

The Hon. A. F. GRIFFITH: —there is
no proof of it; because to the best of my
knowledge a Bill has not been introduced
by the Government to abolish capital
punishment, or to go any part of the way,
as Government policy. Members can
correct me if I am wrong, but that is my
recollection of the situation. Hundreds
of Bills of all manner and deseription
have been passed by this House during
the six years of a Labor Government from
1953 to 1958, and during the 14 years
of a Labor Government from 1933 to 1947;
and they will continue to be passed by this
‘House, I am sure.

The Hon, R. F. Hutchison: I am sure
they will until we get two more members
here, and then they will not.

The Hon. F. D. Willmott: Why don’t you
buy a tin whistle.

The Hon. A. F. GRIFFITH: I want to
leave the election on one side, but, of
course, I know it is constantly in Mrs.
Hutchison’s mind. However, I shall now
deal with the Bill which is before us.

The Bill is not intended to abolish eapi-
tal punishment. It is purely intended to
revise the circumstances as they exist at
the present time. I take very great ex-
ception to the remark that Ministers of
the Crown order hangings. I take great
exception to that because, of course, Min-
isters of the Crown do not order hangings;
they merely take action in circumstances
reported to Executive Council; and it is
Executive Council that extends tfhe power
of mercy. According to the circumstances
reported to them, the Ministers merely say
that the law shall or shall not be carried
out.

The Hon. R. F. Hutchison: They ought
to make you go down and watch it.

The Hon. A. F. GRIFFITH: That is a
eatchery I have heard in other places, and
it is not worth while commenting upon,
because it is not important to the issue.
Mrs. Hutchison says she is going to vote
against the Bill; she is going to leave
things exactly as they are.

The Hon. R. F. Hutchison: 1t would be
better than what is contained in the Bill.

The Hon. A. F. GRIFFITH: Mrs. Hutchi-
son dees not want the situation to improve
in any way. Other members, of course,
like Mr. Willesee, who made a well-
reasoned speech on the subject, say that
they will support the Bill. Mr. Willesee,
together with the other members who sup-
port the measure, realises it is a step for-
ward to what Mr. MacKinnon said one
day could mean the absoluie abolition of
capital punishment.

[COUNCIL.]

It is quite wrong to say that steps for-
ward in other countries are tending towards
complete abolition of capital punishment,
becausz they are not. Merely because one
or two countries have abolished capital
punishment does not mean it is being done
all over the world. The Mother Country
itself has found it necessary to reintroduce
capital punishment afier abolishing it.
When we debate a gquestion of this nature
it appears to me that those who do not
believe in capital punishment—and this is
the way I interpret their view—appear to
feel sorry for the man who commits the
crime. The tendency is to say that the man
had a mental disorder; that at the moment
of committing the erime he was tempor-
arily insane; that he did not know what
he was doing and, because he did not know
what he was doing, we should take him
to a place where mental treatment can
be given to him, after which treatment
he can again be released on the com-
munity.

The Hon. R. F. Hutchison: They never
let him go.

The Hon. A. F. GRIFFITH: Let us see
what would happen next. There is a
man at Fremantle gaol at the moment
who was serving a sentence for the crime
of murder. He was let out into the com-
munity; he then committed another mur-
der and is now in Premantle gaol for
having committed this second murder.
So it is no use making comments like
that, because that is the situation which
would obtain. In the opinion of the Gov-
ernment this Bill does take a step for-
ward.

Mr. Ron Thompson says that it does not
require any study because there is nothing
much te it. That is contrary to the opinion
of those people who think it cught to be
studied very closely. I think all Bills
should be studied closely. We should look
at the concept of every Bill introduced
into this House to see what it means.

When Mr. Ron Thompson was speaking,
Mr. Baxter interjected, and asked him
what he thought of the crime of treason.
I suggest that Mr. Ron Thompson have a
lgok at seetion 37 of the Criminal Code
where he will find that the community
in which we live still has on the statute
book the crime of treason.

The Hon. R. Thompson:
on to that.

The Hon. A. P. GRIFFITH: I will get
on to what I like.

The Hon. R. Thompson: Stick to the
truth. I was dealing with the wilful mur-
der aspect of this Bill.

The Hon. A. F. GRIFFITH: The honour-
able member is misunderstanding my in-
tention in this case. When he was speak-
ing, Mr. Baxter interjected and asked him
what. he thought about treason. Mr.
Thompson did not debate the matter, and
I have no abjection to that. I merely sug-
gest that he have a look at section 37 of

Do not get
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the Criminal Code. If he wants to take
exception to the Criminal Code that is an-
other matter.

The Hon. R. Thompson: I saigd I, like
other members of this Chamber, would not
countenance treason.

The Hon. A. F. GRIFFITH: I was merely
suggesting to the honourable member that
he have a logk at section 37 of the Crimi-
nal Code where he will find that for crimes
with a lot less physical violence than mur-
der the offence is punishable by death.

The Hon. W. F. Willesee: Treason would
most likely be dealt with under the Crimes
Act.

The Hon. A. P, GRIFFITH: 1t is dealt
with in the Criminal Code. The Crimes
Act is a Pederal Act and I do not know the
position that obtains there. But hetre it
is in the Criminal Code.

The Hon. W. F. Willesee: The Attorney-
General said it would be dealt with under
the Crimes Act.

The Hon. A. F. GRIFFITH: I do not
know about that. I looked up this matter
of treason when Mr. Baxter made his in-
terjection, and I found that the penalty of
death is applicable to the offence of treason
under section 37 of the Criminal Code. One
does not have to kill for the offence to
be punishable by death under the Criminal
Code.

Last night Mr. Willesee raised quite a
number of important points, and during
the course of the debate I had a look at
them and I would like to make some com-
ment onh his contribution to the debate.
In the first place I point out that accord-
ing to the severity of the crime the jury
makes its finding and the judge passes
sentence; and irequently a charge of
greater magnitude—if I can use that word
as a mere expression—can be a lesser
charge. So a charge of wilful murder can
be returned as one of murder. A person
does not necessarily have to be found
guilty or innocent of the particular charge.

To say that all murderers are insane or
suffering from some complaint is some-
thing upon which I cannot express an
opinion and I am not going to try; but
I often wonder what goes through the
mind of a man who would watch a little
girl walking down the street and await
an appropriate opporfunity to invite,
coax or encourzge her into his house in
some way, and then commit a dastardly
crime upon her, and tie a stocking around
her neck and choke her to death. In spite
of this people are inclined to say, “The
poor fellow was temporarily insane so
you must not punish him according to the
Tnnr
where he can be treated.” I do not pro-
fess to know the answer to that.

The Hon. H. C. Strickland: You are
labouring the Bill.

The Hon. A. F. GRIFFITIH: I am not;
I am expressing a conscientious view, and
I would ask the Lonourable member to be
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as patient with me as he was when other
members were speaking. I am expressing
an opinion on a very important matter.

The Hon. H. C. Strickland: You have
no opposition to it.

The Hon. A. F. GRIFFITH: That makes
no difference. This is a matter which
according to some people should be fully
debated and considered, and I agree that
it should. Whilst I do not know what
goes on in the mind of a man when he
commits a sex crime on a little girl, I
do know what must go on in the minds
of the people who constitute the little
girl’s family—her mother, her father, per-
haps her brother or her sisier.

The Hon. R. F. Hutchison: Why
would you know that if you do not know
the other?

The Hon. A. F. GRIFFITH: 1 know
what must go on in their minds, I know
how I would feel, and God forbid that it
should ever happen to a child of mine, I
do think in a great many cases, the fact
that the death penalty is still on the
statute book constitutes a deterrent to
people who would commit crimes of that
nature.

Mr. Willesee raised one or two other
points with which I shall deal, and on
which I will endeavour to give some ex-
planation. He says that he thinks the
death penalty causes reluctance on the
part of juries to find a true verdict on
the evidence. I disagree with that state-
ment, because we have had the jury
system over a long time. If my memory
serves me correctly, Mr. Ron Thompson,
when speaking, ecommended the jury
system as one which has worked well for
a long time. I think it has. Mistakes have
been made, of course, but in the main it
is a system which has worked well; and in
a country such as ours—and other British-
speaking countries—I do not know of a
better system. I really do not think it
is necessary for me to say any more.

In conclusion, I would commend the Bill
to the House as an attempt by the Gov-
ernment to go at least some of the way.
It is certainly not 2n attempt, I repeat,
to remove from the statute book the death
penalty for wilful murder.

The Hon. W. F. Willesee: Could you
enlarge on the point of licenses being
taken away from people?

The Hon. A. P. GRIFFITH: As I under-
stand this, although I am not able to give
a complete answer, a magistrate under the
Traffic Act has certain authority in re-
spect of licenses, but a judee has not
under the Criminal Code as it is written
at the moment. The Chief Justice ex-
pressed a view on this particular matter
and brought to the notice of the Govern-
ment the situation concerning the autho-
rity of judges of the Supreme Court when
dealing with offences in which the use of
a vehicle was an element of the crime.
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The power in doubt is the one to suspend
the driver’s license or to disqualify the
convicted person.” The provision of clause
4 in the Bill which repeals and re-enacts
section 668 of the Code will remove this
doubt entirely. The passing of the Bill
will authorise a judge to suspend a license,
which is already held, for such period as
he thinks fit; and he may declare the
person disgualified.

The clause also provides that if a person
does not hold a license, he may be dis-
qualified from holding one. That means
when he is released he may be disqualified
from applying for a license., There is a
section of the Traffic Act which contains
a similar disqualification in the case of
juveniles. I think for one crime the period
is 12 months; for two crimes, two years,
and so on. So the same principles will
apply under the Criminal] Code as how
apply to the judiciary of a lesser authority
under the Traffic Act. That is as far as
I can explain the matier to the honourable
member,

Question put and passed,
Bill read a second time.

In Committee, ele.

Bill passed through Committee without
debate, reported without amendment, and
the report adopted.

JUSTICES ACT AMENDMENT BILL
In Commitiee, efc.

Bill passed through Committee without
debate, reported without amendment, and
the report adopted.

JURIES ACT AMENDMENT BILL
In Commilttee, ele.

Bill passed through Committee without
debate, reported without amendment, and
the report adopted.

STAMP ACT AMENDMENT RBILL
Second Reading
Debate resumed from the 17th October.

THE HON. L. A. LOGAN (Midland—
Minister for Local Government) [8.9 p.m.]:
In introducing this measure to the House
1 said the reason was that this State was
the only State in which stamp duty was
applicable to short-term money invest-
ment, and that any transactions that took
place on the short-term money market
had to be dealt with in the other Staties
and not in this State. For that reason, it
was desired to take away the stamp duty
gn this type of investment so as to make
it easier for dealers to have, within the
State, the privilege of an office through
whieh they could operate,

I also said that the State will not lose

anything by passing this measure, because
no stamp duty is being collected today.

f{COUNCIL.]

However, investors have to go to the trouble
of transacting their business in another
State before it comes baek here. 1 see
no reason why this measure cannot be
passed. I admit that the amount of 3d,
on £100 is not very great; but if duty of
2s. 6d. in the £100 is added to the amount
it becomes very substantial. We have to
appreciate the fact that every time money
is turned over there is a cost against it;
and with the passing of the Public Moneys
Act the Government will be able to in-
vest its money quickly when the market
is right; and there will be no need to go
to the trouble of finding somebody in the
Eastern States who will put the transaction
through to aveid the stamp duty on it.

Mr. Watson rightly said that we should
renew our legislation and alter it accord-
ing to changed times and circumstances.
That is just what we have done on this
occasion, but Mr. Watson opposes it. That
is exactly what we have done. We have
brought our thinking into line with
changed circumstances.

The Hon, H. K, Walson: Not all the way;
only half way.

The Hon. L. A. LOGAN: I can appre-
ciate that Mr., Watson would like to do
away with the stamp duty altogether, as
he would with a lot of other taxes. I do
not know how any Government would get
on if Mr. Watson had his way. I do not
know what he charges his clients in his
own business, but I imagine he does not
do business with them for nothing. If he
applied the same principles to his own
business as he does to Government busi-
ness, his own business could not function.

As I said hefore, Mr., Watson considers
that we should look at our legislation and
adjust it according to times and conditions.
On this occasion, we have done that. All we
will do, if this legislation is not passed,
will be to make it a little more difficult for
the investor with the money—and on this
occasion it happens to the Govermment
—because any transactions will have to
take place outside the State with no benefit
to anybody. We will not be losing anything,
because we are not getting anything at
the moment.

Having accomplished this much in regard
to the Stamp Act, we might set a precedent
which Mpr. Watson could follow up and
perhaps he may get some relief from
another part of it. I commend the Bill
tc the House and trust members will give
it earnest consideration.

Personal Explanation

The Hon. H. K. WATSON: I did not say
I opposed this Bill. I did say that I stood
by my previous assurance that I would
support any Bill which reduced any tax
at any time.

The Hon. L. A, Logan:
explanation.

I accept that
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Debate Resumed

Question put and a division taken with
the following result:—

Aves—I12.
Hon. N. E. Baxter Hon. G. C. MacKinnon
Hgn. A, P. Grifith Hon. C. H. Simpson
Hon. J. G. Hislop Hon. S. T.J. Thompson
Hon, A, R, Jones Hon. J. M. Thamsen
Hon. L. A. Logan Hon, Il;ll é{'h}v%:?oﬁe

Hon. R. C. Mattls

Hon. A. L. Loton rner

Noes—9.

n. G. Bennetts Hon, J. D. Teahan
ggn. W. R. Hall Hon. W. F. Willesee
Hon. R. F. Hutchlson Hon, T, J. 5. Wise
Hon. F. R. H. Lavery Hon. R. Thumpson
Hon. H. C. Strickland fTeller.)

Pairs.
Ayes. Noes.
Hon. J. Cunningham Hon. E. M. Dnvies
Hon. F. D. Willinott Hon. E. M. Heenan
Hon. C. R. Abbey Hon, G. E. Jeflery
Hon. J. Murray Hon. J. J. Garrigan

Majority for—3.
Queslion thus passed,
Eill read a second time.

In Commitice

The Deputy Chairman of Committqes
(The Hon. G. C. MacKinnon) in the Chair:
The Hon. L. A, Logan {(Minister for Local
Government) in charge of the Bill.

Clause 1 put and passed.
Clause 2: Section 16 amended—

The Hon. H. K. WATSON: I would like
to correct one or two wrong hmpressions
which were—no doubt unintentionally—-
conveyed by the Minister in his remarks.
I made the peoint that the Stamp Act
should be reviewed. This Bill is not o
review; it deals only with one particular
item. Last night I gave various illustra-
tions; and I might also remind the Minis,_-
ter of one other glaring anomaly in this
seetion of the Stamp Act.

Under the town planning legislation,
where .a person is subdividing land, the
Town Planning Board makes it a condi-
tion that he shall give 10 acres or 20 acres
to the Government for playing fields. In-
sult is added to injury by making him pay
stamp duty on the value of the land which
is confiscated from him. I will leave that
point with the Minister. This Bill is a
half-bakead, half-witted Bill

The Hon. F, J. 8. Wise;
at your supporting it.

The Hon. H. K. WATSON: Half a loaf
is better than none. The Bill does not ga
nearly as far as it ought.

I am surprised

Clause put and paszed.
Title put and passed,
Report

Bill reperied without amendnicnt and
the rcport adopted.
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METROPOLITAN REGION
IMPROVEMENT TAX ACT
AMENDMENT BILL
Second Reading: Amendment to Motion

Debate resumed from the 11th October
on the following motion by The Hon. L. A.
Logan (Minister for Town Planning) :—

That the Bill be now read & second
time,

To which The Hon. H. C. Strickland

(Leader of the Opposition) had moved an
amendment—

Delete all' words after the word
“That” and substitute the words ‘“as
it is provided that the proposed tax
will not be paid into the Consolidated
Revenue Fund and thereafter appro-
priated as reguired by section sixty-
four and other relevant provisions of
the Constitution Act, 1889, in the
opinion of this House this Bill is not
broper to be given a second reading.”

THE HON. H. K. WATSON {Metropoli-
tan) [9.22 pm.l: In my opinion Mr,
Strickland's amendment raises a gquestion
of profound importance, It is really self-
explanatory; and I have, in the time at
my disposal, studied the various points
that were made by M, Strickland and
also the contribution to the debate by the
Minister.

The Minister referred us to a Crown Law
opinion which he also advanced as his
own. Before I deal with the earlier parts
of that opinion, I would like to refer to
the following baragraph which says:—

Quite apart from the above, the Bill
in question is designed merely to re-
duce a rate of tax and therefore does

not itself conflict with section 64 of
the Constitution Act.

The Hon. F. J. 5. Wisge:
wrong,

The Hon. H. K. WATSON: 1 agree with
Mr. Wise: it is totally wrong in my opinion.
If this Bill has nothing to do except raduce
a tax, then if the House throws out the
Bill the Minister wijl be provided with
mare money than he has today. We are
teid that the Bill does not impose a tax;
that it simply reduces it. Therefore, if the
Bill goes overboard, the Minister has lost

If the Minister maintains that
to be the position, for once in my life,
despite what I said a few moments ago
on the Stamp Act Amendment Bill, I
would be prepared to allow the Minister to
derive the full fruits of the increased tax
which, zccording to this opinion, woula
accrue to him if the Bill were lost. I think
we could test that particular argument by
the propositon I have Just advanced.

The Minister seemed to be on more
plausible or more attractive ground when
he referred us to the Privy Council’s de-
cision in the case of McCawley versug the
King: and I have, to the best of my

That is wholly
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ability, given very anxious consideration
to the views which have been advanced
and to the judgsment in that particular
case. But I cannot help feeling that if
the McCawley case is studied we will
find that the import of it is really little
mare than as set forth in section 73 of
our Constitution Act of 1889, which reads
as follows:—

The Legislature of the colony shall
have full power and authority from
time to time by any Act to repeal or
alter any of the provisions of this Act.

‘That is quite clear; and no-one will deny
the argument that Parliament has the
power, by an Act of Parliament, to amend
the Constitution. We have a very good
example of that in Act No, 63 of 1950. In
that case Parliament passed an Act to
amend section 46 of the Constitution Acts
Amendment Act. That was the title of the
Bill. It was just an ordinary Bill which
was brought down to amend section 46. In
the same year we had the Acts Amendment
(Increase in Number of Ministers of
the Crown) Act. That is the title of
the Act, and it is an Act which
amends two Acts. It amends the Parlia-
mentary Allowances Act, and it amends
the Constitution; and it does so,
clearly and expressly, and in the ordinary
manner in which Parliament amends any
law.

I suppose the two Acts that I have men-
tioned are a fair and reasonable illustration
of what is implied and meant by section
73 of the Caonstitution. So long as the
Act declares that it does amend the Con-
stitution it matters not, in my opinicn,
whether the Aet amends one Act, or
whether it purports to amend and does
amend various Acts such as this Act No. 2
of 1950 does.

By the same line of reasoning, I subt_mt
it is equally clear that there is nothing
to stop Parliament from bringing down a
BEill t0 declare that section 64 shall be
amended. That section provides that all
taxes and other revenue of the Crown,
from whatever source arising over which
the Legislature has power of appropriation,
shall form one Consolidated Revenue Fund
to be appropriated to the publie service. I
suggest there is nothing to stop that sec-
tion being amended to provide something
like this—

All taxes, except where otherwise
provided, shall go into Consolidated
Revenue.

But I do suggest that McCawley's case, like
any other ease, was deecided on s own
special facts; and, in my submission, it
cannot be regarded as an authority for
the general proposition that any law which
is passed by our Parliament and which is
inconsistent with the Constitution Act
shall, ipso facto, be deemed to have Te-
pealed or altered or amended the Consti-
tution Act to the extent of that inconsis-
tency. And I submit that in this connec-
tion it is only necessary for me fo point

[COUNCIL.]

out that if that were so, it would have been
guite unnecessary for Parliament in 1950
to pass the validating Act No. 63 of 1950,
which it passed on the recommendation
of the Crown law authorities.

The Hon. F. J. S. Wise: There should
not have been any need for it.

The Hon. H. K. WATSON: That is so.
If an Act is passed and it is inconsistent
with the Constitution and thereby of itself
alters the Constitution, the principle ap-
plies to the whole Constitution. Therefore
there would have been no necessity to pass
the validating Act No, 63 of 1950,

If we turn to Hansard for the 5th
December, 1950, we find, at page, 2,509,

- that the Attorney-General in moving the

second reading of the Bill in the Legisla-
tive Assembly said this—

As members are aware, Subsection

(8) of Section 46 of the Constitution

Acts Amendment Act of Western Aus-
tralia requires that—

A votle, resolution or Bill for the
appropriation of revenues or
money shall not be passed unless
the purpose of the appropriation
has in the same session been re-
commended by Messages from the
Eovemor to the Legislative Assem-

1y.

The Attorney-General referred to other
subsections of section 46, and also to sec-
tion 5 of the Colonial Laws Validity Act of
1865. Then he went on to explain, pre-
sumably, that notwithstanding MeCawley’s
case, and certainly notwithstanding section
5 of the Colonial Laws Validity Act of
1865, the Crown Law authorities had grave
doubts about the validity of several Acts
which had been passed in contravention
of the Constitution; and, as the conse-
quences could be rather serious, he was,
on the recommendation of Crown Law,
bringing down a wvalidating Bill. That
measure was duly passed by Parliament,
and it amended section 46 of the Consti-
tution Aects Amendment Act; and the sub-
stance of it will be found on pages 136
and 137 of The Standing Orders of the
Legislative Council.

I will not read the whole of that section
of the Constitution but will point out that,
among other things, it provides that the
Legislative Council may not amend loan
Bills or Bills imposing taxation, or Bills
appropriating revehue or moneys for the
ordinary annual services of the Govern-
ment. It also provides that the Legislative
Council may not amend any Biil so as to
increase any proposed charge or burden on
the people; and that a Bil) which approp-
riates revenue or moneys for the ordinary
annual services of the Government shall
deal only with such appropriation. The
section also provides that a Bill imposing
taxation shall deal only with the imposi-
tion of taxation, and any provision
therein dealing with any other maitter shall
be of no effect.
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Then we come to subsection (9) which
contains this validating provision—

No infringement or non-observance
of any provision of this section shall
be held to affect the wvalidity of any
Act assented to by the Governor at any
time pricr to the thirty-first day of
January, 1951,

So I suggest that if the decision of the
Privy Council in McCawley’'s case has the
wide application which is now claimed for
it, the Act of 1950 would not have heen
necessary. Not only would it not have
been necessary, but presumably if Parlia-
ment did do any of these things which the
Constitution says shall not be done, and
they were translated into law, they would
be valid—which, to my mind, does seem
a rather extraordinary state of affairs.

To illustrate my point, we can come very
near home when I remind the Minister
that if we recall the Metropolitan Region
Town Planning Scheme Act of 1959, we
will find that the Bill for that Act was
introduced into this House in 1959 and was
duly passed and transmitted to the Legis-
lative Assembly.

The Hon. L. A, Logan: It was passed
in the Assembly before it came here.

The Hon, H. K. WATSON: Pardon me;
it was introduced here! The Minister can-
not remember what happened to his own
Bill. It was introduced into this House
and passed, and transmitted to the Legis-
lative Assembly, where it was queried on
the ground that it infringed the section
which I have just read—the section pro-
viding that Bills appropriating money
shall not be introduced in the Legislative
Council.

The measure was discontinued in the
Legislative Assembly and a fresh Bill was
brought down in the Assembly and was
later brought up here, Again I say that
if McCawley’s case is an authority for the
proposition that anything we do here, in
so far as it is inconsistent with the Con-
stitution, thereby overrides the Constitu-
tion, then the Bill, according to the pro-
position I have just mentioned, could
have passed here, gone to the Assembly,
and been made law. But that was not
done; because when the Bill reached the
Assembly, as I have just said, it was
questioned, thrown out, and then re-
drafted, technically, and then went through
the whole parliamentary process again.

The Hon. F. J. 8. Wise: It was chal-
lenged here on a point of order.

The Hon. H. K. WATSON: In Me-
Cawley's case, to which the Minister has
referted, the point at issue was whether
the Industrial Arbitration Act of Queens-
land was in conflict with the Queensland
Constitution inasmuch as it purported to
authorise the appointment of a judge for
seven years only, whereas the Constitu-
tion Act provided that judges should hold
office during their good behaviour. In
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MeCawley’s case the Privy Counecil held
that section 5 of the Colonial Laws Validity
Act validated the authority for McCawley
to be appointed as a judge for any tenure
and on any grounds.

The reasoning in that judgment becomes
rather apparent when we remember that
it was the tenure of a judge which was
being challenged, and when we recall that
section 5 of the Colonial Laws Validity
Act of 1865 of the United Kingdom pro-
vides as follows—and I am reading from
page 25309 of Hansard for the 5th Decem-
ber, 1950:—

Every Colonial Legislature shall have
and bhe deemed at all times to have
had, full power within its jurisdiction
to establish Courts of Judicature, and
to abolish and reconstitute the same,
and to alter the constitution thereof
and to make provision for the admini-
stration of justice therein.

S50 it can he seen that so far as the ap-
pointment of a judge was concerned there
was the express authority in section 5 of
the Colonial Laws Validity Act, and it
was really on that point that the judg-
ment in McCawley's case turned, so far
as I can see.

The Hon,

state so?

The Hon. H K. WATSON: From the
judgment, that was the ground on which
the Privy Council proceeded to arrive at
its decision. It said that was the important
consideration on the facts then in question.

Moreover, the Privy Council is not bound
by its own decision, and from time to time
it has varied them. My submission is that
the critical and basic question raised by
this amendment iz not as to whether
the Metropolitan Region Town FPlanning
Authority shall or shall not be granted
adequate funds for its purposes. That is
not the question now at issue. I would
respectfully suggest that members should
be quite clear in their minds on that point.
As I see it, the critical and basic guestion
to be decided by our vote on this amend-
ment is whether section 64 of the Constitu-
tion is to be flouted or observed. On that
simple question I suggest there is no room
for two opinions.

In my submission, Parllament must act
according to the clear provisions of the
Constitution. I need not dwell on the
implications and results of uhconstitutional
legislation, except to say that I imagine
they could be far-reaching and very serious
for someone. That was the guiding thought
of the Crown Law Department and of the
then Attorney-Gieneral who instituted Act
No. 62 of 1950,

As I read them, the provisions of section
64 of the Constitution Act, 1889, are clear
and unambiguous. So also are sections €8
and 72. So also is section 2 of the Con-
stitution Aects Amendment Act of 1921,
which inserted the new section 46 into the
Constitution Acts Amendment Act, 1899,

G. C. MacKinnon: Dig¢ he



1748

In order to ensure parliamentary control
over revenue and expenditure, the sections
I have mentioned, in effect say that all
taxes, etc., must go into the Consolidated
Revenue Fund and expenditure from taxes,
etc., can be made by, but only by, an Act
appropriating money from the Consoli-
dated Revenue Fund.

I submit that that is a principle of Gov-
ernment finance and constitutional parlia-~
mentary practice which is basic and funda-
mental. I am surprised that we all over-
looked it when the various metropolitan
regional Bills were passed in 1959. However,
now the question has been raised, I feel
that we should retrace our steps as rapidly
and as expeditiously as possible. It would
be quite in order for us to pass an Act im-
posing a metropolitan region tax and for
that tax to go into the Consolidated
Revenue Fund. There is ng argument
about that; and it would he quite in order
fgr an amount, equivalent to that tax, to
be appropriated from the Consolidated
Revenue Fund by the metropolitan regional
town planning legislation or some other
Act, or, with or without the enactment
of a metropolitan region tax, it would be
quite in order for us to pass an Act ap-
propriating £150,000 or £200,000, or any
other amount from the Consolidated Re-
venue Fund for the purposes of the Metro-
politan Region Planning Authority.

However, I submit that so long as section
€4 reads as it does, it is an infringement
of that section for us to earmark any tax
at the point of receipt. I submit we
can earmark it only at the point of ex-
penditure; that is, after it has gone into
the Consolidated Revenue Fund. Yet t.he
intention of this town planning legislation
is that the tax shall not go into _t.he
Consolidated Revenue Fund as required
by section 64 of the Constitution, l?ut.
direct to the Metropolitan Region Planning
Authority.

For the reasons I have given, such_ an
arrangement is, in my opinion, unconstitu-
tional, and those who operate it do so
at their peril. The view which I have just
expressed—namely, that a tax or any
similar Crown revenue cannot be ear-
marked at the point of collection, but only
by an Act appropriating moneys frem the
Corsotidated Revenue Fund—is supported
hy authority.

The cuestion is referred to by the
High Court in what is commonly knawn as
the uniform tax case; namely, South Aus-
tratia and others v. the Commonwealth
and another (1942, 65 Commonwealth Law
Reports, 373). In the course of his judg-
ment in that case, the learned Chiel
Jusgtice (8ir John Latham), after referring
to the various sections of the Common-
wealth Constitution which correspond to
section 64 and the other relevant sections
of our-State Constitution, said this—

Thus, no provision imposing taxa-
tion can be inctuded in an Appropria-
tion Act. and no appropriation of

[COUNCIL.]

money can be made by any Act im-
posing taxation. All taxation moneys
must pass into the Consohdated Reve-
nue Fund (Section 81) where their
identity is lost and whence they can
be taken only by an Appropriation
Act.

The Hon. F. J. S. Wise: That was a long

time after the McCawley case.

The Hon. H. K, WATSON: Continuing—
An Appropriation Act could provide
that a sum measured by the receipts
under a particular tax Act should be
applied to a particular purpose, but
this would mean only that the sum
s0 flxed would be taken out of
the general Consolidated Revenue.

. Thus there can be no earmark-

ing in the ordinary sense, of any Com-
monwealth revenue.

In this case, however, no attempt has
been made to provide that any moneys
received under the Tax Act shall be
applied towards meeting the payments
under the Grants Act. Neither Act
contains any such provision. The
approprigtion made by the Grants Act
is made out of the Consolidated Rev-
enue Fund. (Grants Act; Section 7).

Thnat is what the Chief Justice of the
High Court said in that case; and while I
know our revenue provisions are virtually
identical with the provisions of the Com-
monwealth Constitution, I also know that
the Commonwealth Constitution expressly
provides that it shall be altered only in the
manner set forth in section 128 of the
Constitution. But be that as it may, I
consider the reasoning implicit in that
judgment is applicable to the subject now
before the Chair.

The Hon. A. F. Grifith: Where does
this Bill make provision for the non-pay-
ment of the tax into Consolidated Rev-
enue?

The Hon. H. K. WATSON: This Bill
dogs not do that in express terms, but it is
related to the Bill dealing with metropoli-
tan town planning which, in section—

The Hon. A. F. Griffith: But we are not
dealing with the Bill relating to metropoli-
tan town planning at the moment.

The Hon. 1. K. WATSON: No; but this
Bill is to be read in coniunction with it.

The Hon. F. J. 8. Wise: And that is
what happens, in fact, when the tax is
collected.

The Hon. A, P. Griffith: But that other
Bill is not even before the House.

The Hon. H. K. WATSON: But this tax
is for the purpose set forth in the other
Bill.

The Hon. H. C. Strickland:
this tax.

The Hon. H. K. WATSON: It cannct be
denied that the two pieces of legisiation
are inseparable.

It mentions
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The Hon. A. F. Griffith: One is the tax-
ing Act.

The Hon. H. K. WATSON: But thisisa
BEill which is earmarked at the source.

The Hen. A. F. Griffith: Is this Bill a
piece of taxing legislation.

The Hon. H. K. WATSON: Yes; it is.

The Hon. A. P. Griffith: Where do you
get the earmarking of the tax in the one
that is not before the House?

The Hon. H. K. WATSON: The Govern-
ment always has the power to tax. It can
bring down a tax at any time; but it must
be paid inte the Consolidated Revenue
Fund.

The Hon. H. C. Strickland: Go on; you
are putting up a very good case.

The Hon. H. K. WATSON: For those
reasons, and having regard to the general
principle—even forgetting the legal aspect
—as I have said, the hasic principle of all
Governimment finance is, first of all, that it
shall be paid into the Consolidated Rev-
enue Fund and then expended by appro-
priation. Even with the inclusion of the
words ‘legally valid” I suggest that the
whole principle is wrong and it should
require our serious attention; otherwise
we are going to be faced with this position:
Normally, at the present time, a member
who desires to find out what the Constitu-
tion provides, refers to the Constitution
Act and its amendments, However, if we
are going to have a position such as that
contended for by the Minister, one may
have to refer not to the Constitution Act,
but to the 2,000 other Acts which are also
in existence. I suggest that that would be
an extraordinary state of affairs.

The Hon. A. F. Griffith: Can you think
of some other Acts which we have passed
that have not created funds at the Treas-
ury?

The Hon. H. K. WATSON: 1 could not.

The Hon. A. F. Griffith: I will help you
to recall them later.

The Hon. H. K, WATSON: I would say
that if we do have such Acts I would put
them in the same category as the Acts
which were dealt with by the Act of 1950.
I would say that, unintentionally, we have
gone off the rails; and it is quite possible
to go off the rails unintentionally.

Sitting suspended from 959 to 10.21 p.m.

The Hon. H. K. WATSON: For the
reasons which I have stated I submit that
it will be an extracrdinary state of afTairs
if, having the Constitution, we blandly de-
cide that anything we do contrary to the
Constitution is thereby of itself an altera-
tion of the Constitution.

I submit the proper course would be to
bring dewn a Bill to amend the Metropoli-
tan Region Authority Act either expressly
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amending the Constitution, or preferably
providing for that authority to be furn-
ished with £150,000 or £200,000 to be ap-
propriated from Consolidated Revenue;
and, further, for the Bill which is under
consideration to be left in abeyance pend-
ing the correction in the manner I have
indicated.

THE HON. F. J. 8. WISE (North) [10.23
pm.]l: I find myself in entire agreement
with Mr. Watson except in one particular;
that is, in connection with the 1959 Bill.
That Bill was disallowed in this House he-
cause of a point of order taken by me,
and following a request for your ruling,
Mr. President. You ruled the Bill out of
order, and that ruling affected the Con-
stitution Act.

On all other points I support what has
been said by Mr. Watson. I say clearly
and definitely, in reply to one or two inter-
jections during Mr, Watson's speech that
we are debating this matter under the
wrong Bill or Act, that that is sheer non-
sense. We are debating a Bill which seeks
to impose a tax and make collections for
use by the Metropolitan Region Planning
Authority. The provision in the Act
which provides for the disbursement of
the money collected is to be found in
section 38. Part VI—Finance—makes very
clear the sources to which the money is
to be applied by the authority. It there-
fore gives not only an affinity between the
Act I have referred to, but also a direct
connection in that all moneys collected
from the new tax—which this Bill pro-
poses to impose—shall be paid inio a
separate fund ai the Treasury, as is pro-
vided in that Act, to be disbursed for the
purposes of that Act. I wish, first of all,
to elarify the situation.

Dealing with the ruling of the Crown
Law Department, which the Minister for
Local Government gutlined the other even-
ing, it is obvious that the flnal opinion
expressed by the Solicitor-General is en-
tirely incorrect when he says that the Bill
in question is designed merely to reduce a
tax, and therefore it does not confliet with
section 64 of the Constitution Act.

Of course the Bill is not designed for
that purpose at all. It is designed for the
purpose of striking a new rate of tax on a
permanent basis. So the Bill does conflict
with section 64 of the Constitution Act, as
was pointed out by Mr. Strickland.

Much has been said about the case of
McCawley versus the King, which was de-
cided in 1920, and upon which the
Solicitor-General completely bases his con~
tention thot this Bill is in order and does
not conflict with either the Constitution
ACE' or the Constitution Acts Amendment
Act.

If we commence from the beginning and
consider all of the provisions regarding
finance which are implicit in the Consti-
tution Act, and in the Acts specifically
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amending it, we will find that consider-
ations of finance are almost paramount.
With the exception of the dealings in
finance, in and out of Consolidated Rev-
enue, we have the other implications
stated in the Constitution Act, dealing par-
ticularly with the franchise and with what
might be done, without violating the Con-
stitution Act and the legislation affecting
either House of Parliament.

All of us know how implicitly we are
bound to follow the provisions of the Con-
stitution Act in those particulars, and are
aware that no law which endeavours to
amend the franchise is a valid law if it
is in conflict with the Constitution Act. If
we read, as Mr. Watson has read, what is
distinetly stated in Section 64; and, in
addition, what is stated in the various
sections he queoted from the Constitution
Acts Amendment Act, we must realise that
. we are not desaling with things that are
implied but with things that are specific—
just as specific as the following wards
found in section 64 of the Constitution
Act:—

All taxes, imposts, rates and duties,
and all ferritorial, casual, and other
revenues of the Crown (including
ravalties) from whatever source aris-
ing within the Colony, over which the
Legislature has power of appropria-
tion, shall form one Consolidated
Revenue Fund.

That principle—and I stress that prin-
ciple—is bathed in antiquity. It is the
very basis upon which the King quarrelled
with his Parliament and the Parliament
with its King; it is the very basis from
which stemmed the decision that Parlia-
ment should assert its rights in spite of
the Crown in regard to the handling of
Crown revenue. And that is the principle
that is implicitly followed, and has bheen
through the ages, through $he laws of Eng-
land as well as the laws of this country.
The Solicitor-General mentioned it in his
ruling,.

The High Court case of Cooper v. the
Commissioner of Income Tax and the ref-
erences in that case which dominated and
held for so long the Judgments in law re-
garding the validity of handling moneys
through Consolidated Revenue Funds were
commented upon by several learned men
including Chief Justice Griffith, Mr. Justice
Higgins, Mr. Justice Barton, and others.
The Chief Justice at that time stated the
following—and I quote from vol. 4, part 2,
of the Commonwealth Law Reporls at page
1313:—

The Constitution of each State of
the Commonwealth shall, subject teo
this Constitution, continue as at the
establishment of the Commonwealth,
or as at the admission or establishment
of the State, as the case may be, until
altered in aecordance with the Con-
stitution of the State.

[COUNCIL.] -

He goes on to say after that comment from
the Commonwealth Constitution Acts—

The distinction between what are
called in jurisprudence “fundamental
laws” and other laws is no doubt un-
familiar to English lawyers.

But throughout the whole of the hearing
in the case of Cooper v, the Commissioner
of Taxation, the question of fundamental
laws was raised. The law is implicit in
British countries in regard to the financial
manhagement; and that is the paying of all
revenues collected into the Consolidated
Revenue Fund and the transference from
that fund only to be possible through the
introduction of an appropriation Act in
Parliament or by a warrant under the
Treasurer’s hand. That is the situation
which has obiained throughout British
Parliaments everywhere.
To continue quoting
Griffith—
The powers of the Queensland legis-
lature, like those of the other Austra-
lian States, are derived from the grant
contained in the Order in Council by
which it was esfablished. No doubt
the Queensland legislature had power
by virtue of paragraph II. of the Order
in Council to make laws “in all cases
whatsoever.” But these words must
be read with the rest of the Order in
Council, and clearly did not authorise
the leeislature, while the provisions of
the Constitution remained unaltered,
tc make any law inconsistent with it.
They referred to the scope of authority
under the Constitution.
Those words clearly define how improper
it is to act in defiance of the Constitution
without, in that particular demand of the
Constitution in relation to revenue, alter-
ing the provisions of the Constitution itself.
At page 1315, he went on to say—

I think that, if the legislature
desires to pass a law inconsistent with
the existing Constitution, it must first
amend the Constitution. This would
he done by a Bill for that purpose, to
which the attention of the legislature
and the public would be called, and
the passing of and assent to which
would obvicusly depend upon con-
siderations very different from those
applicable to an ordinary law passed
in the exercise of the plenary powers
of the legislature under the existing
Constitution,

For these reasons I am of opinion
that the Constitution of Queensland
for the time being has the force of
an Act of the Imperial Parliament
extending to the Colony, and that it
is the duty of the Court to inquire
whether any Act passed by the State
legislature is repugnant to its pro-
visions,

That is the point made by Mr. Strickland

in the very text of his amendment—that
the provision within this Bill is repugnant

Chief Justice
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to the provisions of the Constitution. In
following this case through, such a learned
man as Mr. Justice Barton had the follow-
ing to say:—
.. if the legislation questioned
has not been preceded by a good exer-
cise of such power, that is, if the
charter or constitution has not ante-
cedently been so altered within the
authority given by that document
itself. Hence an implied repeal is not
within the power to alter or repeal,
and is not valid because it is not an
exercise of legislative power.
Therefore, nothing that is implied is good
encugh when we are deallng with matters
which rest upon what I have referred to
as the sanectity of the Constitution itself.
Is it not the first principle in rezard to
parliamentary drafting of any Bill which
impinges upon anything which has refer-
ence to the Constitution Act for the Par-
liamentary Draftsman fe first consider
the constitutional aspect? All persons
privileged to have been a Minister know
that that is their first consideration; and
once they have considered that and pro-
vided for it if necessary, or ignored it if
it is not applicable, their drafting proceeds
on any subject they may be contemplating
for Parliament. It is so important that
those who frame our laws should give
consideration to the import of the words
caontained in the Constitution Act. Mr.
Justice Higgins, on page 1331 of the same
law report, said this—

I assume also that notwithstanding
the exceptional wide and very peculiar
powers contained in paragraph 22 of
the Order in Council altering the Con-
stitution, the Legislature of Queens-
land has no power to pass a law for-
bidden by the Constitution as it stands
unless and until the Constitution has
heen definitely so altered with His
Majesty’s consent as to give the Legis-
lature power to pass such a law.

That is the same principle exactly as
enunciated by Chief Justice Sir John
Latham and referred to by Mr. Watson.

Are we to say that these authorities are
wholly wrong? Or are we fo say that the
Privy Council itself is bound by its own
decisions when we know it is not; when
we know that a Privy Council decision may
be varied by that same august body from
time to time? Or are we to regard it as
the ultimate, and the ultimate only, from
which there can be no altering or varying
of opinions? I suggest we cannot.

Halsbury’s Laws of England, the examin-
ation of which will stand any test, gives a
very clear declaration on this question.
Halsbury's Laws of England, third edition,
vol. 33, desls with reventue. On (his sub-
ject, dealing with it very briefly under the
chapter, “Constitutional Control of Rev-
enue,” it states—

Revenue vested in the Crown . .. In
its origin the revenue at the disposal
of the Crown was derived from the
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lands, prerogative rights, and privileges
of the Sovereign, supplemented by aids
granted by the Commons.

It goes on, in regard to parliamentary con-
trol, to say—

The effect of the Bill of Rights is
that there can be no taxation without
authority of Parliament expressed in
formal enactment. The bulk of the
revenue is therefore raised under
specific enactment, but all revenue
from whatever source is paid into the
exchequer . . . The moneys so credited
form one fund, known as the “Con-
solidated Fund,” from which issues are
made on legislative authority. The
Consolidated Fund comes under review
in the annual accounts of the revenue;
it thus receives a measure of approval
by Parliament, if the statutory or pre-
rogative authority for its collection is
not amended or repealed.

Halsbury's Laws ¢f England states very
clearly the responsibility within the
Treasury for the handling of public
revenues, and states very clearly that the
control exercised hy the Treasury rests not
only upon specific enactments but also
upon the constitutional practice that the
Treasury is the instrument through which
the Executive Government exercises cen-
tral control in all matters affecting the
revenue; that is, after all revenues have
reached the Consolidated Revenue Fund.

I do not desire at this hour to weary
the House with other firm quotations from
Halsbury's Laws of England. But I would
commend members t0 the consideration of
vol. 7 of the third edition, which deals with
the conflict of laws with constitutional law.
It will be found in essence that the general
prineiple is based on what was determined
by Mr. Justice Griffith in the High Court
when considering the Queensland case:
that the fundamental laws such as those
I have been quoting are the omnes that
matter, and the ones with which Parlia-
ment almost dare not come into conflict,
unless there is specific alteration of the
Constitution Act which governs their use.

We here have a simple ¢case; namely, the
case of a Bill designed to strike a rate of
tax on a permanent basis. There is
nothing mentioned in that Bill as to the
destination of the money; but there is very
definite mention in the Act where the three
sources of money for the use of the author-
ity are determined. It deliberately states
where that money shall be paid—and that
is not into the Comsolidated Revenue.

A little later on in this session we will
be receiving for consideration an appropri-
ation Bill; an appropriation Bill which will
be sent to us after the full consideration
of the Estimates of every department of
State. And, in addition, we will be receiving
a Bill for consideration and approval of the
spending of loan funds. The appropriation
Bill will represent the spending of—I can-
not be definite on the figure for this year,
but I will come very close to it, based on
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the last year or two, if I say the spending
of nearer £70,000,000 than £60,000,000; and
every department will have had the ap-
proval of the Treasury for the spending of
everything down to its postage and en-
velopes, Under the requisite section of the
Constitution Act, these proposed payments
out of Consclidated Revenue will be brought
here to be sanctioned by Parliament.

If members receive from the other end
of this Legislature the whole of the Budget
tables and the departmental Estimates,
they will find, in meticulous detail, the ex-
penditure down to £56 where an individual
item may be so mentioned; and for every
department—whether it be for Child Wel-
fare, for Housing, for the Premier's Office,
Agriculture or Education, or for any other
purpose—this Parliament approves the ex-
penditure.

The Hon. H., K. Watson; The £20 ex-
penditure for those pocket year hoaks that
g0 to every child cannot be spent this year
because it is not in the appropriation.

The Hon., F. J. 8. WISE: What will it
cost?

The Hon. H. K. Watson: About £50, I
suppose,

The Hon. F. J. 8. WISE: There is an
example. Because the appropriation or
the framing of the Budget Estimates did
not provide for this requirement o the
tune of £50, that money cannot be ex-
pended by Treasury. Is that the situa-
tion?

The Hon. H. K. Watson: That is the
situation.

The Hon. F. J. S. WISE: 1 repeat that
we are dealing with something wvery
fundamental in parliamentary practice;
and I do not doubt that the Minister
is able to trot out one, two, three,
or more particular instances were
Parliament has erred and permitted
taxes to be deviated from Consolidated
Revenue. It is possible that there are
several; it is possible that there are many
for specific purposes where a levy is im-
posed, and where under a separate Aect
something is presecribed, whether it is for
the bailting of fruit fly or something of that
sort, which may not conflict at all; but
there may be others that do.

However, that does not make this one
right; and that is the importance of what
we are trying to say. I agree with the
thought expressed by Mr. Watson: that if
there is a doubt, let us take the course that
was taken when a validating Bill was pass-
ed tn respect of other legislation; let us
put the issue beyond all doubt; let us have
the Act amended and let Parliament re-
sume control of sums, vast and small,
which have got away from its authority
and control. The most important function
and purpose of the Legislature is to have
that control.

[COUNCIL.]

If the ruling submitted by the Solicitor-
General is correct, there was no need for
Act No. 63 of 1950. But why was it neces-
sary to introduce a Bill to validate those
several doubtful laws? The Crown Law
Department ruled that it was necessary;
and I suggest, as a humble layman, after
& study of these documents, quite apart
from the common practice implicit in the
running of a State Government, and the
governing of a State, that the nearer we
keep to a written Constitution, and its
provisions, the hetter for all the citizens
of the State.

THE HON. G. C. MacKINNON (South-
West){10.53 p.m.]: Several members who
have spoken to the debate this evening
have sald that it is a simple problem.
Of course it is not a simple problem. I do
net think anything appertaining to law,
particularly constitutional law, ever is a
simple matter,

The Hon. H. K. Watson: Neither of the
two previous speakers suggested that it
was a simmple matter.

The Hon. G. C. MacKINNON: I think
the word was used at least once. But be
that as it may, there are two fundamental
points in the debate; and I think we have
to clear our minds with regard to the two
of them when we consider the matter.
There is, of course, the matter of principle
—the matter of fundamental principle as
to what should happen to the revenue and
what should happen to moneys.

I do not think there is any doubt that
the age-old prineiple that they should be
paid infe Consolidated Revenue, and paid
out by Parliament should be adhered to.
I think we are all in agreement on that
point. If we are not we cught to be,
because there has been too much blood-
shed in the history of Parliament to estab-
lish the point. As I heard the matter
put very succinetly the other night by one
member: we should not lightly give away
what we fought kings to get.

That is one point cn which I think we
can all agree. As distinct from that we
have the point of pure law as to whether
this particular Bill does transgress the Con-
stitution. When we get down to tintacks,
the thought has crossed my mind that in
debating it perhaps we ought to have
moved that the previous vote on the parent
Act should be rescinded; because the whole
of the debate could be defined as a re-
flection on a previous vote of this Legis-
lative Council. At least the indications are
that we could have been remiss; and I
think the impression has been given, and
perhaps even to some extent proved, that
at some previous time we may have been
remiss in safeguarding the fundamental
principles of this House.

The Hon. L. A. Logan: Not ouly this
House, but Parliament as a whole.

The Hon, G. C. MacKINNON: Yes; that
is quite correct. I think we could possibly
be pulled up under Stending Order No.
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391; because I do not think there is any
doubt that some of the speakers have
tended to cast a reflection on a previous
vote of this House; and, indeed, as the
Minister just interjected, on Parliament as
a whole. If the argument is right, then
we were remiss in passing the parent Act.

The Hon. L. A. Logan: And so have
three lots of Crown Law officers been
remiss, too.

The Hon,
VEry remiss.

The Hon. L. A, Logan: Three separate
Crown Law officers have dealt with this.

The Hon. G. C. MacKINNON: The Min-
ister mentions Crown Law officers; and in
this regard I do not think it is quite fair
to use one set of advice from the Crown
Law Department to prove that another
piece of advice from the same department
is wrong; in other words, I do not think
it. is fair to use one man’s opinion, ex-
pressed last week or last year, to prove
that the opinion he expressed this week
or this year is wrong. K has been said
tonight that because the Crown Law De-
partment advised that a certain validating
Act should bhe passed one year it auto-
matically proves that its officer’s advice
on this Bill is wrong. F do not think
that is quite logical.

But let us get back to the Bill itself.
It specifically lays down that a tax shall
be raised in 2 certain way; but the clause
reads—

Section 3 added.

The principle Act is amended by
adding after section 2 a section as
follows:—

I cannot see anything wrong with that as
it stands; but I can when it is put into
the parent Act. It is not the Bill that is
wrong; it is the parent Act that is wrang.
—1if either is wrong. It is a matter of law
--a matter of opinion. Formidahle auth-
orities have been guoted, and I tremble at
my impertinence in arguing against some
of those authorities. I think the authority
quoted by Mr. Watson, while proving the
fundamental principie with which I have
already dealt, had really no bearing on the
point of constitutional law because it dealt
with a different Constitution in which Con-
stitution—namely the Federal—it is laid
down in no uncertain manner how it shall
- be changed.

Some of the authorities quoted by Mr.
Wise were in a very different character
altogether; but, to my mind, the point on
* which the argument would rest is con-
tained in section 73 of the Constitution
Act, 1889, which appears on page 117 of
our Standing Orders, and which reads—

The Legislature of the Colony shall
have full power and authority, from
time to time, by any Act, to repeal . . .

From those words, Mr. Watson endeav-
oured to prove that the Constitution had
to he specifically amended; buf, of course,

G. C. MacKINNON: Very,

1753

it does not say so. Mr. Wise went closer
to proving this point with the help of the
authorities he quoted, and raised some
doubt on the question.

However, we come back again to the
actual Bill with which we are dealing—
the Metropolitan Region Improvement
Tax Act Amendment Bill—which seeks to
amend the parent Act. It seems to me
that, of all the Acts, the legislation which
has been under trial has been the parent
Act and not this Bill.

If that is so, I consider there is no
doubt that we should have been ruled out
of order under the provisions of section
391; and we have only been able to con-
tinue as a result of your courtesy, Sir,
in permitting the debate to proceed, he-
cause it would appear to be a reflection
if members have, in fact, been putting
the parent Act on trial and not this Bill,
this measure being & simple one to amend
the parent Act. For my part, up to this
stage, I am not fully convinced the Bill
is out of order,

Debate (on amendment to metion) ad-
journed, on motion by The Hon. A, F.
Griffith (Minister for Mines).

ADJOURNMENT OF THE HOUSE:
SPECIAL

THE HON. A. F. GRIFFITH (Suburban
—Minister for Mines): I move—

That the House at iis rising adjourn
until 2.30 p.m. tomorrow (Thursday).

Question put and passed,

House adjourned at 11.3 p.m.

Legislative Assembly

Wednesday, the 18th October, 1961

CONTENTS
QUESTIONS ON NOTICE—
Canterbury Court : Slata’s Fmanclal In-
volvement 1758
Housing at Albany—
State Rental and Purchase Homes to
be Bullt . 1758
State Houses Sold and Realisation . 1756
Indeterminate Sentences Board : Memhers
ahd Dates of Appointment .. 1756
Margarine—
Annual Quotz and Amount Manu-
factured . . 1755
Imports 1755

Northclifie Settlement Farms : Nnmber

Vacant, Acreage, and Fire Hazard 1755



